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dogmatic proposition in conomics b
major premise of the definition afi
and as a necessary postulate of ind
statutory resolution ther-of.

An industry is not a--futiii ty but geared to u‘'dLlities
in which the community has concern* And in this mundane
world where lav; lives now, economic utilities-iateiial
goods and services, not transcend Jal flights nor
intangible aichievements- are the functional focus of
industry. therefore, no temporal ujilities, no statutory’
industry, is axionatic* |If socicvy, In its advance,
experiences subtler relatitles and assigns values to them,
jurisprudence may reach out to sue’, collective good . Today,
not tomorrow, is the Ffirst charge of pragmatic law of West rn

heritage. So we are confined to iiterial i not ethereal
end products.

This much flows from a pla of to- |
and .provision of the legisla'bion a X s we3lem ori
and the ratio of all rhe rulingi. ook?. thess trii

ingredients to be unixceptionabl™

) _The relevant constitutional 2try spe aks_o1
industrial and labour disputes (f". 7 22 Lisr ilT Son.V-

The Preamble to the Act refers to .hr io stigatior an/-

settlement of industrial disputes,® fhdefioitico of
industry has to be decoded in tdis backgrouod and our
holding is reinforced by -uhe . industrial peace,

collective bargaining, strikes and lock-outs, industrial
adjudications, works committe s of employers and empl 0520.0;
and the liks connote organised, sys';"m?tic operations anc
collectively of workmen CO*(P -1"5 yJ- 1'ith their employer
in -producing goods 3m. vicos for/ . COoUllxE* o * |
betterment of the w@ikm#gm”s l1oc, -ne VCid3ncc of cuv-r
breaks blocking production and jusj i n speedy sstclemrnt
of disputes concern the comuu'iity, 'n tr?.de and business,

goods and services are for the commu itv , not for self-
consumption .

The penumbral area arxil s as w m
other essentials needed to mmake an orgeniz
activity, oriented on productive collabora
employer and employees, an industry as def
2(). Here, we have to be cautious not to
trap of definitional expansic”™sm bord-'-rin;
absurdem nor to truncate ths obAcious a mpli
provision to fit it into our msi-i™l mouid

prejudices or social philosoph™ condi‘iLone’
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interests. Subjective wish shall not bo father
to the forensic thought, 1T credibility vith a
pluralist comnunity is a value to ba ch-.rished.
Courts do not s'ubstitute their social and economic
beliefs for the judgment of legi,1sa l-iv- bodies .”
(See Constitution of the United -States of America)
Corwin p ). Sven so, this legisia‘iion has soin.>t Lnueg
to do with social justice betwenu the “haves and
the’have-nots *, and naive yfugitiv- and illogical cut-
backs on the import of ’'industry’ y no injutice
to the benignant enactment. Avoiding Scylla and
Charybdis we proceed to decipher th' fuller import
of the definition. To sum up, the personality of
the whole statute, be 1t remember:.d, ms a welfare
basis, 1t being a beneficial 1eg! si ntion which
protects labour, promotes their c'ent-.ntm--:nt and
regulates situations of crisis and t-nnsLon where
production may be imperilled by untruaable strikes
and blackoail lock-outs- The meche™nism of the Act
is geared to conferment of regulated b'-n-erits to
workmen and resolution, according to a sympathetic
lule of law, of tme conflicts, actual or potential,
between iranageaents and workmen, . Its goal is
amelioration of the conditions of wofirk=rs, tempered
by a practical sense of pea®fful-co-""Xistence, to the
benefit of both-not a neutral posL'ioh. but restrarits
oh laissez faire and concen for th. welfare of the
v/ieaker lot. Empathy with the statut:- is necessary
to understand not merely its spirit, but alsoits
sense. One of the vital concepts on wrich the whole
statute is built, i1s ’industry’ and whe=n we apPrsch
the definition in section 2(3), w .st be informed
by these-valnes. This c-irtainly d | not mean tnat
we should strain the language of t definiticn no
import into 1t what we regard as d no. rie in an
industrial legislation,’ for we are it legislating
de novo but construing an oristi  AcG+* CrAsadii
for a new type of legislation wit? namic ideas or
hunsnist justice and industrial ha ny cannot be undo?
the umbrella of interpreting an olJ, imperf ct enactmo . t.
Nevertheless, statutory diction sp:0Us -uor toa3y a
tomorrow; words are semantic se-'ds to serve the
futule hour. Ivioreover, as earlier hm gtiighted, 1t is
legitia&te to project the valuers--t of the Constitution,
especially Part 1V, Iin reading the meaning of even
a pre-Constitution statute. The p? ramount law iIs ;
paramount and Part IV sets out Pir-C'tLva Principles
of State Policy which must guide thj jiudiciary”™
like other instrumentalities, In int rpr.-ting all
legislation. Statutory construction is not a
petrified process and the old bottle may, to the
extent language and realism permit be filled -with
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new wine. Of course, ths bottle should nor break
or lose shape .

"The English language is not an in strumen i

of mathema.tical precision» Our

would he Eu.ch poorer iC 1t were

He must set to work in the cons sructivs task
of fining the intention of Parliameqgt, and

he must do this not only from uhe language of
the statute, but also from a ¢ Qisideration of
the social conditions V.heh grve rise to it
and of the mischief which it was passed to
remedy, and then h mo.st supplement the wrib-::?n
word so as to give ’force gnd life' to the
intention of the le@islakur: . ...
A Judge should ask himself th ques.tion , aow,
iT the makers of the Act had themselves come
across this ruck in ths t-skur"- of it, they
would have siiaightsnsd ic

do as the’ Wwould ravé d

alter the materie3 o1 -whic

but he can and should iroc

is

Ve may start the discussic.™® nit
case on the point, which perhaps ma3" b"
mariner’s compass for judicial navigati
Vvs. r,5.lvhkherjee Olhers (1954(4) S.
before setting sail, 1st us map out bri
of dispute around the definition . Lori
Automobile Lropiietary Lto", obser-vsC, -

ths iniu
is not 'CO
SC DS Z'SS



would otherwise be vague and uncertain
but not to contradict it or supplant it
altogether.”

(Hotel and Catering Indisfcry. Training Board vs-

Antd-aobile Broprietary Ltd #
(1968) - 1526 at 15*30) .

A definition is ordinarily the crystallisation of

a legal cencept promoting precision' and rounding off
blurred edges but, alas, the definieion in S.2())
viewed In retrospect, has achisv.-d th™ opposite.

Sven so, we must try to clarify. Som-e*bimes, active
interrogatories tell better than bland affirnatives
and so narginal omissions notwithstanding, we will
string the points together in a few questions on v«hi ch
we have been addressed.

A conical jurist surveying the forensic scene
may make unhappy comments. Oouns--1 for the respondent
Unions sounded that note. A plurali sh society
with a capitalist backbone, notwithst-'ading the
innocuous adjective ’socialist addccfl ths Republic
by the Constitrution (42nd Amendment Act, 1976)
regards profit-making as a sacrosanct value. Elitist
professionalism and industrialism is s nsiti'v-e to
the 'Worker menace and inclines to exclude such
sound and fury as ’labour unrest from its sanctified
precincts by judicially de-industrialisiog the
activities of professional men and interest groups
to the extent feasible- Co-‘ernm nts, in a mixed
economy’ share some of the habits of 'thought of the
dominant class and doctrines like sort-reign functiouo.-s
whie h pull OUt eeonomic enterpri3’'-s ran bj' them co me-
in handyThe Watent love for d-ub life and
charitable deduces and escapist institutions bred
by clever capitalism and hierarchi.cal social structun”-
shows up as inhibitions transmuted as doctrines,
interpretativel5' carving cut immuni'r-os horn the
‘industrial’ demands of la hour by labelling
many enterprises 'non-Industri'*s’'. L.nivorsities,
clubs, institutes, manufactoimes and establishments
managed by eleemosynary or hoid entities, are
instances. To objectify doctrinally subjective const-r
-tion ..is casuistry-

A co'jnter-criticy on bheoth”r hand, )
Jay acidly contend that 1f judicial intarpre tation.

uninformed bj" life’s realities, were to go wildy
every home will be, not a quiet castle but t'uimltuoua



industry, Gver;7 research urit V'V/ili grito
ev~ry god vdll feco new dcrguds, cv.ry servi
be the venue of rumble and ev'-ry chacity cho'
brevjing unrest and the salt of ths earth as
the lowliest and the lost will s-uff-r« *Couns
the appellants struck this pessimistic ‘lote .
not ob-\TLous from these rival thoughtways tha
va lus-loaded ] that social philoscphe is an *
interpretative tool? This is in"--scapablc in
scho0l1 of jurisprudencc .

itS; ruu without proilLt

(b)
(©) anin gs
rale ,
@
Y.l IC 3Pr
ous el
x1b n'Go th-
(e) oL

2(e) 3hould co-Opera
and smpl 03*- b:
relates to the
manufa cturwhi
undertaking?

(b)



3 -(a) Is ths inclusive pai't of the
definiti-on in S'-c.2(J” relevant
to rhe detsruin ation of an
industry? 1f so, what impact does
it make on the categories?

(b)

4. Are govemmentaJ- functions, stricn
jsensu, industriai and 1F¥ not,
iwhat is ths extent of the immunit."”
of instrumentali‘cies of govewmsf?

5- What rational criterion e”d-sts
for a cutback on the dynamic
potential and semantiG sweep of
the defini'bion, 1 mplicit in the
industrial law of a progressive
society geared to greater
industrialisation and consequent
concern for regu-la'cing relations and
investigating disputes between
emplo5"rs and emplo3-3as as
industrial pi'ocess's and relations
become more <"3mplex’- and sophisti-
cated and Y/orkmen become more
right-conscious ?

6 « As the provision now stands, is it
scientific to define ’industry
'‘Cased on the natur-.-the dominent
nature- of the acbiY'ity, 1.e. on
IChe terms of the work, remuneratio
and conditions of sE:rYice which
bond the tv/o wi.'j.gs 'bogether into an
employer- employee complex'?-

Pack to Panerji, to begin at the very beginning.
lechnical ly, ubis bench. that hears the appeals now
r3 not bo nd by an3 of the earlier, decisions. P'ut
we cannot agree with Justice Roberts of the U.S.
Supreme Court that ’adjudications of the court were
rapidly gravitating into the same class as a
restricted railread ticket, good, for this da™
and train only’ (See Corwin XVII), The

present- OY-en the revolutionary pres'nt- ~oes not
break wholly with the past but breaks broad with

it, without being swellowed by it and iray eventc.ally
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speaking, that the court should bo ul‘jj-ma coly

right rather than consistently v;ro 3g; the soc;
interest in the certainty -of the 137 is a vail "4
urges continuity vjhere possible, clarificatic-
sufficient and correction where derailmant,

misdire ction’ or fundamai*t31 flav; d;.f-ets the

stat®ute or creates consid bio industrial confusio'n.
Shri MK niarnurthy encored by Shri EJL.”arh, arg”ued
e mph* tically that after Safdarjun, the lav/ is In
trauma and so a fresh look at the probl m is ripe*

he learned Attorney G-enoral and Shri f'arkunde, who
argued at effective , illuminating l-en.gch, as v/ell
as Br.Singhvi and Shri A.K.Sen who bri-fly™ and tellin
ly supplemented, did not high the fret that the law

i s in Bussr Street but sought to discern a golden
thread of sound principle which could "ixplain the
core of the_rulings wnic h pord.phorally ha*" contradict
thinking *n this situation, It is o.oc wise, in cur
Vi to reject everything rulud ‘cilJ. date and fabric'
new tests, arm-ed with lexical wisdom or reinforced

by vintage judicial thought from Jf-ustralie *

Hanerji vee tak 5 as good, and, ancho: | on Its

autho rLty, will examine la'ter dec. Lons to establiz."-- txn
the law on the firm principlo s gacu.rn0l thero-from,
rejecting erratic excursions fo 1np <wry flower
and change every hour is |oc reall!sm but romence whi
must not enchant the court. 'Inde’ |, Srr JuShiC
Chandrasekhara lyer  sps®dring for a una elmc_igs bench,

hi 3 sketcned the gmdell .nes pa" we”may'
say so respectfully™ , Later cas-s only added
their glosses, not overruled it a'l fertile
sour0e of conflict has be-n the bas J rather than
the hsic decision, rherefers, ou-1 |- js nou co

supplant the ratio of Banerji bu'c.t; traighten. and
aesrengthen 1t in its* ap id-ica“"3io'n, av F ozi differ' n-

deasiations and aberrations ¢

Saner.li Ihe Budg- Budge Lbncipaliuy d
employe “3 whose dispute was sponso-radby
the award of the Indussrial liibunal di
instatement but the -'iuni cipalitv crll-
before the High Court and tbis Court on
ground that a municipality in dischargi
cuties connected with local self-,gcv-rn
iengaged in any industry as defined in i



'‘-statutory distionai*y;, not popular parianee.
It is plain that rnerely-because the o-"mployer is a
Goveurnment department or a local bod® (and. a fortiori,
a statutory board, society or like saUty) the enterpris-
does not cease to be an ’industry’ rike”Nidss , what the.
common nan does not consider as ’‘industry’ ij>eed nNnot
necessarily stand excluded, from the statutery "ccn cept.
(And vice versa The latter is delibeiately drawn
wider, and in some respects narrower, as Ghandrasakhere
Ailyar, J., has emphatically expressed:

'sIn the ordinary or non-technicai s-.nse, according
to what is understood by the mn in the street, _
industry or business means an u:3d erta -d-ng xtiere
capital and labour co-operate with each other for
the purpose of producing wealth in the shape of
goods, machines, tools etc., and for making
profits. The coFneept of industry'in this ordinary
sense applied even to agriculture;, harticulture,
piscicuiturs and so on and so fori;-h. It is also
clear that every aspect of activity in which the
relationship of employer and employee exists or
arises does not thereby hcome an industry as ccmmonl
understood. We hardly think in tei-ms of an ind”™ustry,
when we have regard, for iust'.ic’;, to the lights
and duties of master and. servant, or of a G-ovt. and
1 ts secretariat® of the membe.-s of the medical
profession workin.g in a hospital. It would be
regarded as absured to think so;- at any rate the
leyman unacquainted vith adanneing legal concepts
of what is meant ™ industry would rule out such

a connotation as impossible.- T'nere 1Is noth-ing
however to prevemt a st@Qkuta frp;m giving the word
”indu strys'-amd the words “indus~trial dispulE™ a
vider and more comprehensive imnort in older to
meet the recmuiremants of rapid industrialdprog[ess
and to bring about in the intyre-sts of industrial
reace 3 nd economy, a fair a

or_relarions betwean emnlop s and workmen in a
vari et of fields of activity. It is obAU-Ous that
the limited concept of whiab an industry m”~nt in
early -fimes must now eield place to an anormouslj’
wider concept so as to take #ff van-ious and varied
forms of industry, so tha.t disput.c arising..in
connection with them might be S'-tried quickly
without much disiocation ane disorganisaticn of
the needs of society and in a manner more adopted
to conciliation and settlem'.aet then a determination
of the respective rights and I?™nilities accerding
to strict legal procedure and principles, The
conflicts between capital and labo'ur have now

to be determined more fromthe s'-nnd point of status
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one hand-and manufactur on the oth'cTy and
though therefor™: 1t mignt maan onl-y a busin "so
or trade undertaking, still it must be
remembered that 1t that w soy there was

no need to use the word s-paarately from
business or trade. The wider import is attr-
acted even more clearly when we look at the
latter part of the defiri-rion which refers

to ‘calling, servic-, "uaplomrnt , or
indust2?ial occupation of avocation of. workmea"
"Undertaking” in the Tfirst part of the defini-
tion and ’industrial’ occupation or avocatio’
in the second part ob'xiousiy 1“n much more
then what is ordin axil™ und-rstood by trade
or business. The dsfinitrion was api™arently
intended to include witriu. 1ts scope wint
might not strictly be called a trade or
business vextu xe .”

So, 'InQU sury’ overflows ir*do and business. Capi fair
ordinarily assumed to be a component of ’industry”™ . is
an expendable item so far as statutory”™ ~industry' is
concerned. To reach this conclusion , th-' Court referr'- .
to ’public’ utility service' (Sec-2(nJ) and argued.

"A public utility s'‘rvnc, such as in.ilvhays,
telephones and ths supply ofpov/sry light ore
Vvater to the public b* carried on by
private companies or busin'uss corporations.
Even conservancy or sanit?nion ma;/ be so-
carried on, though aft-r the introduction of
local self-government this v’ork has in almoe :
every country been as ig"; d as a duty tc-loc-b
bodi es like our Liinicipa3-I'ji sor Bjstri ct
Boards or local Boards, A disputes in thee.
Seret-ces between emploenrs and vrarkmen i1s ran
industrial dispunand the pi'oen.so to sectio:
10 layd-s down tl*at wher-- such a dispate ari-s-e
and a notice u-ader sec'n-on 22 has been g"-vo0;
the appropriate G-ovrnmnat shall make a
reference 'under the sub'-s ction. |If the
public utility ssreic is carried on b/ a
corporation like a ilr.icipelity which is th-
creature of a s'Catute, a.-d which fin chione

u nder the limitations imposed by the cta'tuh-..
does it cease to be an industry for this
reason? The onl? grouird on which one could
say that wfet v7ould amount to the carrying

on of an industry 1T 1t is dona by a private
persen ceasss to be so if the same work is
carried on by a local body like a Tbinicipality
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observed:

"Indeed ’trade’ is not only in th? etymological
or dictionary sense, but in the legal usage, a
term of the widest scope+ It is connected
originally with the word ’“tread and indicates

a way of lifeor an occupation# In ordinary usage
it may mean the occupation of a small shopkeeper
equally with that of a comae rcial megnats. If
may also mean a skilled craft, i1t is true that
it is often used in contrast with a profession.-!
Professional worker would not ordinarily be called
a tradesman, but the word ’trade’ is used in th?
widest application to the appella'tlon’ trade

Unions’' . Professions have their trade unions. In
is also used in the Trade Boards Act to include
industrial undertakings. I se- no reason to

exclude from the operation of th? Industrial
Courts Act the actipotties of local autho cities,
even ‘without taking into account the fact that
these authorities now carry on in most cases
important industrial undertakings . The order
expressly states in its defi-ii'Gion section ttet
“tade’ or ’industry?-’ includes the. p-erformance c:"
its functions by a ’public local A-Uthority™ 1?
is true that these words arc us d in part III.
iwhic h de”™”’s vath ’recognized Jjs and conditiC0s
of emp? ranmt’ and in pearb T7. which deals wi"™"
'deparv. x-es from trade practioss’' 'in ’'an5% indusan:
or undertaking and not in Parb 1, which ds3ls
evith 'national arbitration’ and is the Part
material in this case, but | taka them as
illustrating what mod m cojlci’fLolas involve

the idea that the functions of local authoi It.a3'
may come under the expression trade or Indusaw '.
1 think the same may be said of th? Industrial
Courts Act and of Ssg.58-AA, in both of which 'a
word ’trade’ is used In the v--ry wide connotation
which it '»ears in tlie modern logi slation dealing
\ith conditions of smplojvnent pa r*ticUlarl5"

in relation to matters™ of collmclia's bargainin>a
and the like”. (eTnphssis add-.") .

In short, “tade’ embraces funcfdons of local
authorities, even professios, thus d, parting from
popular notions- another fac:u of th? controversy
i1 s next touched upon-i.e. pro fit -hiking motive is
not a sine quo non of ’industry’ , functiaiallj™ or
dsfinitionally. Por this, kowérs J, in rederated
L'unicioa 1 and Shire nmol oyees/Unio'i of Australia «
vs=_\WIlboVrme Corpor"\'ti(')n (2™ Oered+ 5095) S
Quoted with emphatic approval where th? Australian
Hi gh Gou-r+_con.siderod an- industrio 1 1'- glsi ation:



7”30 far 3S ths oirsti®jn In tlzis case iIs concerned

as the argument proceeded the ground. mus'3ly i-'clind
upon (after ths Councils weze: h--ld 1 s t 'uC be exempt
as Srate instrumentalities) was that the work was not
carried on by the aainicipal corpora/io 'S for- pz'‘ofit
in the. ordinary sense of-the tez'm.; although i1t vould
gsnezally speaking be caz"i"ied on by- th Councils
themselves to save contractors ?z*ofits- If that
argument were sufficient, then a phzLlanthi'opist who
acquired a clothing ..feetory'and employ d the seme
employees as the previous owner had employed rould
*“not be engaged in aie occupation ab--jut wtich an
industrial dispute could arise, if he distriibuted
the clothes made to the poor fTos of charge or

even if-he distributed them to tn- peer at the .foai'e
cost of production, IT bho contm «rioc’'O of the
respondent is correct, a pztiva te company carrying
on a zeriy would be engaged in an industrial
occupation. If a municipal corpora‘i-ou cazm”ied it
oh, ir would not be indusrz'ial. T. s.-me argument
would apply to baths, bridge -buildi'-g, quarries,
sani iar?' contracts, gas-zalzin.g foz* lig'.zbin

streets ard publi ¢ halls, municipal building of
houses or halls, ard manz' other sizilaz industrial
undertakings. Even coal-ml-~lzg for us osn municipal
railways-or tramways would net be Isdu-strial wo™k it
the conr-ention of the respondan 5s-is cozyoct. -Af
th-3 works in question are caznled our- by "con tracrors
or by private individuals it is soi-d 'tz be Indusvzlal.
rut”, not indu stria 1 wit hin the mea "i- of dirbitration
Act or Constitution 1f ca’zl--d out by municipal
coi-porations. | cannot acepet tnar vi w;qg. ( enpbasis
added).

The negation oz
te-"t against ’Indust

All the Indicia of ’indus™r”~r' cr. pa'chod inno
the 3 t whicn condenses th? cozclnsicn ters™I?
to hold that ’industries’ \?ill cov-r ’oranches of noz"
thab can be said to be analogous tc- tz carrj’ing ouzc
a trade or busi'nsss' > Th> rcea-d as a whole,
contributes to industrial juz”ispzud nz  with special
refer-nce ro the Act, a fzz; positiv ib.oets and
knocks down a few negatiz's fixa.tizs* Govsznnents and
municipal and statutory bodies ma? Zz'un ‘enterprises wk
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statutory ~industry' . rhs popular liiritatious on tae
concept of industry do not amputat.- th?* anbit of
legislative generosity in Sec.2(j) » Industrial peace
and the smooth supply to the comsrinit’ are among the
aims and obj ects tte Legislatu3?e had in view, as also t
nature, variety ran”™ and areas of dispufes betw'een
employers and employees. These fac'.-ors must inform the
construction of the provision*

The limiting role of Eanarji must also be noticed
so that a total view is gain ed. Po'r instanee, ‘'analogous
to trade or business cuts do-wn ’‘un.dortaking , a word of
fantastic sweep. Spiritrual undertakings, casual
undertakings, do mestic undo rtarl-ngs, war waginin
policing, justicing, legislating, tax-collecting
like are, prima facie, pusLisd out. ders are not
merchantable, nor justice saleable., uc3? divine
grace n”rketable . So, the problem s Lufts towat’
logons to trade or business”. As -
set of cases we come upon the an.
e?:pressions like ’calling’ and get to
specific organisations wnlch cal3. for
the several appeals before us.

At tcis stage, a clos -up oi h- content and
contours of the controve sial words ”analogO'US etc™,-
which have consumed considerable *bime of counsei, may
be taken To be fair to Eansrji, ti- path-finding
decision v~hich conditio ed and cae-alis-d and fertilis'™™
subsequent juristic-hums.nis'tlc ideatio-,, we must s 'rw
fidelity to the terminological exoctilude of the
seminal expression used and sear-h carefull;/ for its
import. The prescient words ar : jX-UAqches of work
that can be said to be analogous to tne
a_trade or buginess. The sam” judgm-nt
negatived the necessity for profit-motiv
charity impiedly, I™s Aolrtually equatj.i
and public sector operations and S asra
at ‘professions’ leing ‘trade . 1. ltls
comprehensive reach of ‘analogous activ
measured. The similarity stressed rolat
v;ork '; and more;, the analogy win-h trad
is inethe .T ‘carrviteg out of tlI-* .”<cooq
So, the prity is in the modus op-mudi ,
not in the purpose of the project nor in the dispersal
of the proceeds but in ths organioatica of the venture
, Including the relario :s between wrl-- two limbs viz
labour and management. If the murual r-lations, the
method of employnsnt am the proc-ss of co-operetion 1

the carrying out of the work bear close resemblance to
the organization, method, remi®nejuati_o relationship o




employer arii employee and the lik-'--th-<i it is Industr:
otherwise not. This is the kernel oi decision.
An activity-oriented) not motiv:-has | analysis.

The landnark Awustralian cas'- in 26 C-L.H. 508
(Melbourne Corporation, ‘'which was | ‘'vily relied on i'n
Benarji may engage us- ‘'That ruling ¢ ’Wains dicta,
early in the century, which make Indi0n forensic fa biani,,
sixty years after in the ’socialist Republic, blush.
That apart, the discussion in the 1 ading judgments
dealing with ’industry’ from a cocdiitutional angl-e but
relying on statuts similar to ou.rs, iIs instructive. Her
instance, consider the promptings of profit as a
condition of ’industry's Higgins J. crush-s that credo
thus; "The purpose of profit-maki 5 can l:ardly be 'sne
criterion. If it were, the la hour-rs woio excavated the
underground passage for the Duke of Rortlend’s w'nim,
or the labourers who build (for pay) tower of label
or a Pyremid, could not be partius to ;2un ’industrial
dispute’;- The worker-ori nted per.sp'ctive is underscor-0
by Isaacs and Rich JJ: It is at 'Gh: 'same, time , as is
perceived, centended on the part of labour, "tna't matccrs
even indirectly prejudicially eff “cti”ygy the workers are
wi thin the sphere of disputs. Ror insnonce, at 1.70
(par. 175 (4) (a) one of the compet; n'g co.: u.-ntions is thus
stated;-"Long hours proc~,-d from ' hei comp-tition of
employer with employer in th- sam- trade . Rmplo.vers
ought to be Prevented from competing in_this way at the
expense of their workmen .” ( craphasis TOddedT)

Asa fact, in a later y-2ar, lord Jam? s of Herefond, In
an award ) held that one employer in a certain trade

must conform to the practic' of otn-rus® what mst he
home steadily in mind, as e”i.danc"-d by the nature of
the clatms mada, is that the object: of obt@immg a large
share of the produ ct of the industry." and of exercising

a voice as to tte general conditions under which 1t shiil-
he carried on (pariitOO) coyvers all runns direct and
incid™ ntal wi.thout whieh the mein cbj -nt cannot be FIHI™
or effectively' attained, Some to th''sa will be particular
ized but in the meantime it should b said tliar they
will show in themselves, and from th'> c'.'iaracter of rha
disputants this will be confirmed ‘chat so long as the
operations are of capital an la oul in co-operation

for the satisfaction of mare rial huma’n needs, the objoccs
and den”™nds of labour are the same, y/hether the result

of the operations he money or money’s-worth. The
inevitable condusion, as 1t seems to u.s, from this is
that in 1894 it was v?ell understood that ’trade disput-:.
, which at one time had a’limited scope of action,
witnout altering their inh:-.-rant a'to essential natur-,

so developed as to be r;-cognis-d b-'-t:-r under the

name of "ind'dstrial disput?* or ”"IcbcuT disputss ,” .,
and to be more and more founded on th-." pra ctical’ view
that human labour ‘was not a mere as--‘t of capital but
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The same two judges choose to inpant a wide
constraction to the word ’industry’ ; for they ask:
"How can kSjwe, conforiaa to r cognt-s d rules of
legal construction, attempt to limit , in an
instrument cf self-governm-nt for tris Continent,
the simple and comprehensive \7ords ”i'k.usirial
disputes” hy any apprehension of what we might
imagine would he the effect of a fTull literal
construction, or hy conj”cturing what wa
minds of the framers of the Constinu*'-io i
fcrms industrial disputes nave mor- r' C3i2G15" aSS|
“Industrial warfare” is no n”re fi"uj? of sp3?ch
Is not the mere phras®™* of theoris"s« | .

-y the law as the corr-ct description of
conflicts in industrial mafl-ersr I'- 193 |
rord. morehum L .0. in Con/wa™ v.

at p.511) . Strikes and lock-outs o,r | ¢y

scrihed as "weapons*+ Tese ar' i m.g

lox Inhian industrial sle'cut- . .

tmprehensLvo liuer-'I' r
only 13/ some car-- C 063 iUl 2 3
the _monarchical vccahul-.-N Jos 1) ,X; < v
Is Crown exemption, r——mcam’> ua-"-"y I arispnid™G o',
inali~ahle functions of co" stitu'f-o ! Cas
No government, no orders no orr--r« : lawj no“T™"
of law, no industrial r-la-3ions. 3; Go%! funcuicas
of the State are paramount and param ''.Joy IS
paramountcy- Tut tills doctrinal rioil iIs not
expensi™Mnist hut strictly narrovr-n r ! ".cGssitous
functions- Isaacs and Sich JJ . on i-fS
topic and, aiter guoting norr na 3 ws
inalienable functions of a Const: “.al gov6rn2i'--Gt)
state: ’'klsre we have the'discrim. i | . jro'ri_9?29nption
If 3 municipality either (1897) 1 Q °C af pp *7'A-7 1)
is legally’ empowered to perform ann erform an,,

function whatever for the crowi, cr (185*

at p.71) is lawfully empo77er'd to p iorin ano_l dOSS
perform any function which const?- ?.nally is
inalisnably a Crown functioi-as, IS vBnO" ] f6"
administration of justic-- the mXYy...palify is in lan
presumed to represent_the Corwn® 37 . 1+a? €aamp ui on
ap'plies. otherwise, it is outsrd- 1?73 -xsmption
, and, 1f impliedly exempt'-d at - soar other
principle must he resort"-! to. T ' Leaking and
maintenanc” of streets in th'- nnnicip-liny is not
within either propo sition”  (ltaiico snpplied)
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Novj , the co?ne'ostone of industrial lav is vail

laid hy Banarji, supported hy .Bop,! Mayo® of the
-City of Malhourne.

1 chron ologicaL survey of post-Banerji
decisionsof thisCourt, vith accent on the juristic
con trihution regist™ red hy 'Chen, nay he methodical.
Thereafter, cases in alien ju2?isdictims aad dafivatfon
of guidelines ma"* he attempted 3ven hers, we nay
varn ourselves that the literal latitude of the v'crds
in the definition cannot ha alloved grotesoualy inf-
latir-na-~y ply hut m-usf he read- dovn to accord vith the
hroad indus'irial sense of the nation’s economic
community of vhich lah'~ur? is a integral part. To heno
hsyond credible limits is to break v.'ith facts, unless
language leavesno option, forensic inflatron of the
sense of vords shall n<t lead to an adaptational
hreadcdi™n outraging the good sense of ovon radical
‘C-alists. hfter all, the hot has been dravn on
industri™ cavas to solve the prohlens of industry, not
chemistry. 1 functional focus and social control
desideratum must he in the mind’s eve of the Judge.

The tv’o 'landma ok casis. t The Corporation of the
City of Bagour vs- Its Brnuloyees 19 2 iSCB 942n
and State of 3om.h3y pi d_ oj*ie”s' v4 The bidspital iiasd'oor
Sahhva & Ors. 11900) 2 SCI maj” nov he o; alysed in
tne light of what ve have just said, filing the gaps in
the Banerji decision and the authoritative connota tion
of the fluid phrase ’analogous to'trade and business
vere attempted in this tvin decisi"”™ns. To he analogous
is torisemhle in functi-*ns r 'levast to the subject, as
hetveen like f3atires of hivo appar.jntly diffe--mt fnings.
So, snme Kkinship thro'ugh resemblance to trade or husines’
is the key to th= problem, if.B”~rnerji is-rhe grid
star, partial similarit®e po stulates selectivitj, o1
characteristics for comparability, ‘e<v/herein lies the
analogy to trade or husihess, is .then -the query.

Sri Justice Subbafao, vith uninhibited logic,
chasa-s tnis though and reaches certan teets in Bogpur
IdunicipaL ity, speaking T0?? a unanimoushench. he
respectfully’ agree vith much of his reasoning and proce-e
to del vith the decisi''n. If the ruling v right,
as ve think i1t is, the riddle of ’industry’ is resolved
in s"me measure. Jilthough foreign decisions, vords
an'd phrases, leerical plenty’ and definitions f*om other
le gislatir.s, vere read hefo-"e us to stress tlte necessit
of dir,ct co-operati™n hetveen employer ah employe esin
the essential product of the undertaMng, of the need f*"

the commercial motive, of service to the com.munity’ etc.,



inarticulatel'z in the c"'ncep

W h.ypass them 3s hut nc'r’pi

Ths rul.ngsof teis C'“u'"\,

Ct end the well-kniwvn <3

¢ nistructiuT exert real pressure cn cur

in this latter precess, next tc Banerji
Ccrpcrati<™n of liagpur which spreads the vide

eand illumines tha sxuressi™n ’‘analogous e

T* he su"'e of our aepraoh on aWider
us cast @ glance at in ternationa..ly
vis-a-vis industry. The International 1
sation has had occasion to consid
association for labour as a prime
coirectiv3 bargaining followed by
necessa-y, as a derivative -oight. has
arisen as to whether public servants employed the
crucial functions of tie gove*nment fall outside the
orbit of industrial conflict. Convention ho.93
cone Tuning the Application of the Irin cipl as of the

right to Grg33 1se and to Ba rgain collectively, in
Article h states:

"Cognised that public servants i
Inistration stand out of the
Th:. committee og Bxp'O rtsof the
ay. ab.”ut the carving out. of the
o' 1al categ ey

n3/ 0s
il-C on
3"IT-'t3f5
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4
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250
ard in particular
concerning the encouragoD-onr
ollective bargaining,
LS private sector and to
takings and public bodies,
to exclude from such
. servants engaged in the
141st Report
251- Convention nica mainl;/ concerns
collective ba-pgeining - (Article 6) the
exclusi'n oz "public engLed in the
adrainistration oz the In this conne ction
the Ccraraittse of = e Application of

Co-nven ti *ns add Recorrarendations has uom ted out tha,t,
w'hile tha concept of public servant may vary to some
degree under tIB various national legal syst."ms,

the exclusi'Tn frora the score of tlhe Convention of

of persons employed by the State oT"in the Public

s ctor, \}ho d0 not ct as agents_of the public aut'r?-"i
~sven though th”y mrgo be gro b'.d a status identical ui
that of public officials eng ged in the administration
cf the State) Is contrary to the meaning of the Conven
tion . The distinction to be drawn, accordingly to t
committee, wo-jp.i basically bet\-;een civil
servants employed in va-'-jops capacities in gov 3--nment
ministries or copparoble b odies on the ome hand ml
Oth- pe sons erapj ~ed bui_The eppraT Nnby public
un de'-'taking-s or b\ in’d'epen cant Tublic corporazi ns.

0> g > T a-ra 81:
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has nothing to do with Industrial Law. In any case,

it is open to Parliament to make law which governs

the State’s relations with its employees. Articles’
309 to 511 of theConstitution of India, the enactments
dealing with ths defence Forces and other legislation
dealing with emplo™rosnt under statutory bodies may,
eN'pressly or by necessary implication, exclude the
operation of the Industrial Pisputss Act, 1947. That
IS a question ofinterprstation and statutory exclusion],
but, in the absence of such provision of law, it may
indubitably be assumed that the key aspects of public
administration like public justice stand out ofthe
circle of industry. Even here, as hashas been brought out
from the excerpts of 110 documents, it is not every
employee who is e23rcluded but only certain categories
primarily engaged and supportively employed in the
discharge of the essential functions of constitutional
government* In a limited way, this head of exclusion
has be -n recognised throughout.

Although we' are not concerned in this case with
those categories of employees who particularly come under
departments charged with the responsibility for
essential constitutional functions of government, it
is appropriate to state that if _there are industrial
units se”eraile from the essential functions and
possess an entity of their own 1t may be plausible
to hold that the employees of those units are workmen
and those undertakings are industries. A blanket
exdusion of every one of the host of employees engaged
b5" government in departments falling under general
rubrice like, justice, defence, taxation, legislatur
may not necessarily be thrown out of the ‘umbreSlla
of the Acti We say- no more, except to observe that
closer exploration, not summary rejection”™ is necessary.

The Court proceeded , in the Corpora tion of I\~agpur
case, to pose for itself the import of tae words
’analogous to the carrying out of a trade or business
and took the view' tha t the emphasis was more on
'the nature of the organised activity implicit in trade
ozr business than to equat the otheractivities with
trade or business’. Obviously, non-trade operations

were in many cases ’industrjs®. Relying on the _
"Fabricated Engine lIrivers (1913, Vol. 16, c.i.a. 245 )
Subb'a Rao, J., observed :

1t is manifes from this decision

activities of municipality which
described as trading activities c



The true test, according to the leaned Judge,
was concisely expressed hjo Issacs J*, inhis dissenting
judgment in the Eederated State School Teachers
Association of 7iustralia™Vsft State' of Victoria (1129)
41 CeD*V 1 569);

The naterial question is : Uhat isthe nature
of the actual function a3spumed- is It a
service that the State could haVC- left to
privVate enterprisc, and if so fulfilled
Bould such a dispute he eindustrial ?”

Thus the nature of actu
of organised activity’ is deci
this aspect'a littje later.

It IS useful to remember that the Court rejected
ths test at'tempted'hy counsel, in the case;

”It is said that unless vinere is quid pro quo

for the servuice. It cannot he,an industry. This

is the same argument; nauely, that the service

must he in the nature of trade In a different
I,

We agree vith this observe t?.on and with the furthe*»
observation that there is’no merit in the plea that
unless the public who are benefited hy the services 0057

in cash, the services so rendered- can not'he industryu
Indeed, the signal service von dered by tne Corporat ion

of Uagpur is to dispel the idea of profit-making. Belying
on -'Ustralian cases which held that profit4dmaking may be
important from the income-tax point of view but i1rrevalant
from an industrial dispute point of view, the Court
approved of a c'~itical passage in the dissenting judgem-ant

of Issacs J.J in the School Teachers’Association case
(supra); R

" The cont-antion sounds like an echo from the
dark ages of industry and political economy

.Such disputes are not simply a clalm to
share the material wealth..;.””
"Zlame tar;/ cons?-derations for service is, therefor-e,
not an ess-enuial charactorisrice of industry in a
modern StatSc”

ccording to The tratiti onel concepts of English la;j,

| has to he cisr-egaraed v-ron ascertaining 'einethap'-

terBrlse is a husiness | ) ] ]

Isregard of rrofito Drofit on th™intenti

to make profit is notan essential part of ths

legal definition of a trade on hrsiness; and

payment or profit does not constitute a-trade or

business ' that v’hich would- not otherwise he such.”

hury's Da*vs of England. Third Edition , Vol 18,Dn11)

Does the badge of industrialism, broadly )
understood, ‘banish, from its fold, educations This question
needs fuller consideration; as it has heen raised in this
hatch of a peals and has he -n ans'v'ered in favour of emEoners
hy tills Courd in the Delhi University case* (19b4,)\2)SOE "1'2
But since Suhha Hao, J. has si;pportively cited



Issacs J. In Schocl Teachers -Associa bion( supra) which
relates to the same problem, we ma™, eve’n here, prepare the
ground by dilating on the subject with special reference

to the -Australian case. That learned Judge eerpres sed surprise
at the very question’

’The basic question raised by this case, strange as

it may seem, is whether the occupation of employees

engaged in education, itself universally recognised as

the key industry to all skilled occupations, is

“industrial’ within the meaning of the Constitution.™

The employers argued that 1t was fallacious to spin out
~industry’ from ’education’ and the logic was a specious
economic dectrine, Issacs J., with unsparing sting and in
fighting mood, stated and refuted the plea:

"The theory was that society is industrial organised.,

for the production and distribution of wealth in the

sense of to ngible, ponderable, corpuscular wealth,

and therefmo an’industrial dispute’ cannot possibly

occur except where there is furnished to the public-

the consumers- by the combined efforts of employers

and employed, wealth of thatnature. Consequently , say

the employers, "education™ n<M being "wealth”™ icr thfit

sense, there never can be an’industrial dispute™
between employers andemplo™ed engaged in the avocation

of education, regardless of the wealth derived 157-

the employers from the ioint co-operation.

The contention sounds like an echo from the dark ages
of industry and political econamy. It not merely ignores the
constant currents of life ar<”und us, which is the real danger
in deciding questions of this nature, but it also forgets
the memorable industrial organization rf the nations, not
for the production or distribution of material wealth, but
for services, national service, as the service of organised
industry must always be. Examination of this contention will
not only completely dissipate it, but will also serve to
throw material light on the question in hand generally. The
contenticnis radically unsouund for two great reasons. It
erroneously conevies the object of national industrial organi-
sation and thereby unduly limits the meaning of the terms
"production™ and "wealth”™ when used in that connection. But
i1t further neglects the fundamental character of "industrial
disputes™ as a distinct and insistent phenomenon of modern
society. Such disputes are not simply a claim to share the
material wealth jointly produced and capable of registration
in statistics. At heart they are a struggle, constantly becoming
more intense on the part of the emplo;oed group engaged in
co-operation wi th the employing group in rendering services to
the community essential for a higher general human welfare |,
to share in that welfare in a greater degree... That contention,
iT acceded to, w”.uld be revolutionary.. .How could 1t
reasonably be said that a comic song or a jazz performance
cr th-3 representation of a condey, or a ride in a trancar
or motor-bus, piloting a ship, lighting a lump or showing a

._moving...picJfeur2...is,,jmore._""material’ as wealth then
instruction, either cultural or vocational ? Indeed, to






Mona closely aiialysed, ne msy o-sla on'.’sslvesj
e-3 Iss.c.cs J o.idj s/henlso:,’] 1IF pnivoase sclicj asdic
esoaslishiaenis cs.r’icd on dea.ching on, she sarse
lines as she .Sdshe schools) giving elsmendaroy
educahion fzeee/ and changing ' fees for? she
highe- suhjecss, providing she same curriculum
and so on, b*r means of employed seachers, v'culd
such a_diSOUSe' as ue havs”’he.re he an indusdrisl
dissuse ? 7’1 'have already indicesed my vieu”, - '
says .lsaacs J. "ha>.t education so provided conss-
I'"uses in isself-an independent indussrial operasion
as a service rendered to she comrTunisy. Charles
Dickens evidensl;Z thoujghs so when nineSj® years
ago .Scue--rs called his school” the shoo” and
p-'ided himself on Nickleby’s being ’cheap” at 15
a year and commensura-e living condisions. -he
uorld has nos surned hack sone shen. In 1926
she Comigi.-*tee on Indus™ry and Trade, in their
report to she Brinish Prims llinisser, included
among “Trade Unions” shose called “seaching”.
It shere apsears thas in 1897 there us' e sis:
unions uish a 'uots™. membership of 15,319, and in
1924 shere s/ere sevens-een unions viish a membership
of 194,c4-6. The true posi'sion of educ/.sion iIn
relation so 3113 acsively .ope™avivs srades is nos
really doubsful. Idueasion, culsursl and vocatior I,
is nor; and, is daily becoming as, much -'he artisen’s
capissl and tod, and ,so a great esdeiu: his safe-
guard againss unerzploymen: as she -mployers'.
banking c-.-edi'3 and insurance policy are part
of his nexans 80 cammy on the business. Th<r?o is
ru lons'- as nnch nsnson fo?; including- she educat-
ionol ess&olisianisn"sin de consti“ud'*nalL power
as ’laccnn’sezevicesy a”™ “here is t-o include
insurance cososonies as Ycapisel” services,”

'fe have erdensively encerpted. from she
vigorous dissent because she same po”i'sion holds
good for India'which- is emerging, from feudal
illiteracy ‘30 indus-u;i-?l education In Gnndhi' "
India basic education and handicrtilb merge rjid
in she la-ter hslf Of our centurj® higher 'Gncatic;n
involves field studies, factory training, honso-
surﬂeoncy .and clinicd education; _and5ysp?ns sucx.
technologies! training and education in tlddanisies
Indus--rial srogress is self-condemned. [If oduc...-
tioh- and'training are. integral so izidussrial and
agricultural ac'iemsies, such services are pr.rt
c,f indus'-;?-- even 1T hishu)?.”’O"isaj.i:y "c-' yfir.npy
to achnouledge i--. 1t i.s a class-conscilius,
inegalisa.riain ou'3~_cok *’isn an eliziss .-loofiiess.
which des. some people snrinlc from accensing



educational institutions, vocati'*nal or other,
as industries. The defini‘cion is v/ids® embraces
training for industry vjhich, in turn ensconces
all processes of producing goods end services
hy employer-employee co-operation. Sducatic'n
is rhe nidus of industrialization and itself

IS industry.

¥e may consider certain spects of ohi's
issue while dealing with laoe'r cases of oui* Cour
Suffice 1t to say, she unmincing argumen'o of
Isaacs J. has teen specifically approved in
9YVYJIYIYIAYL Ph-7YKiUp Hospital’ Mz 2door Sabha
TsupYay YY Y'dI'ffY"ent aspect.

’jSduca.ti --n DeRartment : This departme

oolds afseY ~dhe”primary education, i,
compulsoiv primary education within t
limits of 'She Corporation. (See the
evidence of "fithess- Ho. 1) This servi
ca-c ecually te dons/Y' private person
This derartmens satisfies the other t
The employ-ees of this deparsmen™ comi
unde:? the definition of "employees*
under '-.he P.ct wo'old certainly he e'.'i
to the benefits of 'she Act,”

The substantial
this decision in laying
industry’ in-5....s \7idez
The ruling tes™~o ar3 cl
Species of QUOVSIi-drads
"industry’ a2 ina,N az
implicit yrad*s® j=y
Ts y; Sgof 'sn*s 'shc’iYe
It is xiby ficehoEpey 0
with trade eor tMusiness,’ The p:
Ox whRe ma* 3- rs wua.<l3 s-rz.c
ionol, engineering aspect, the
relations like 'oa™es, leave and
condisimns as well as character-:
methods (not- motives) in runni'n
govern ths conclusion. Presenc
is enpressly . negated as a cri
the qg>jid pro,pun theory' - which
monetary objec’'c in a milds:c ve??
dismissed. The subtle distinct-
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celi 82so render these services. It is said
that the control of food adulneranion and
the control of epidemics cannot he done hy
private individnels and institutions. ¥e
do not see why. There can he private
medical units to help in the control of
epidemics for remuneration. Individuals
may get rhe food arsicles purchased hy
them examined'hy ths medical unit and take
necessary action gainst guilty merchants,
"o tooj they can take advantage of such a
unit'to prevent epidemics hy having necess-
ary inoculations and advice. This' depart-
ment also satisfies the other tests laid
down by us, and is an industry uithin the
meaning of rhe definition of “industry”

in the Act.”

"lvery big company with different sections
will have a general a'Sninistration depart-
ment. If rhe various departments colored
with rhe departmenr ane indusrries, tliis
department would also be ¢ pare of che
industry. Indeed rhe efficient rendering
of all the services would depend upon the
proper working of this departmontj for
erhezrvise rhere world be confusion and
chaos. The srate Industrial Court in rhis
CccSe has held rhau all excepr five of ohe
deparrmenrs of rhe Gorporarion come under
the definition of "industry” and if so,

ir follows thar this department, dealing
predominantly a”ith industrial departments,
is also an industry. Kence the' employees
of this department are also en:itled to
rhe benefits of this .let.”

Running right through are three tests
(a) the parmount and predominant duty criterion



(p*971) ; (t) the spscific service
an integral, non-seVeratle part of
activity (p» 960) 3Bd
ox the st rnnory dnt;/

“in is sale, sha”™ "“ne funetions of
this aeparnnent eno statutory and no
paixivate indix'idual can discharge
those sta'sueory xhinctions. The-
guestion is not uhethe?? the dis-
charge of eerrtain funetinis by the
Corporation have status™qrv
cut uhether thossT"fuhcti* nsT'earf'?
equal3-he perfonred by p~ivate
individuals* The provisions of
the Corporation Acx .and the by -
laws prescribe . certain speedfi-
ca:ions for subnissi Il of pl-alls
and fo:? the s .netion of t'he
authorities canoe: nsd befox’9 the
building is mut Tin. The soxie
thing can be done by a co-opera 1e
society or a private individual.
Co-operative societieis 2nd private
Thaivi"dual*s* fan tllo'I't -uds for
building houses in a.ccor “ance -"-tt
the conolsions prescribed i-
in _this regard. A The se® ices
this t mo'n' tte afore
private
xe ddffe:? e9
a 0i-9 *95 Jii8 S«<si""W 0>
xnd -1t and the oPher is
Jerns of contracts,”



Be i1t noted that even co-opsrativss ane covered by
the learned Judge we ma-y deal v/ith tha™t matter v little
latter. _

The same bench decided both Corporation of
Nagpur and Hospital Mazdoor Sabha. This latter case may
be briefly considered now. It repeadLs the profit
motive and quid pro quo theory as *
on the question. The wider import
accepted but i1t expells essential
from its scoped

It is necessary to note that ths hospital
concerned in that case was rurh by Government for medical
relief to the people. Nay more, It had a substantial
educational and training role.

"This group serves as. a diimical training
group for students of "the Grant iiredical
College run and managed ths appellant for
imparting medical sciences leading to the-
Degrees of Bachelor of Hedicins and Bachelor
of Surgery of the Bombay University as well
as various Post-Graduate qualifications of
the said University and the College of
Physicians and Surgeons™ Bombay; the group
Is thus run and managed by the appellant to
rovide medical relief and to promote the
ealth of the people of Bombay™.

And yet the holding v;as that it was an industry. Medical
educr”.tion, without mincing words, is “industry’. It has

no vulgarising import at all since the term

‘Industry’ is a technical one fox' the purpose of the Act,
even as a master-piece of painting is priceless are but is
’goods’ under ths Sales Tate Law, without any philistinic
import, -Law abstracts certain attributes of persons of
things and assigns juridical values without any pejorativ |
connotation about other aspects. The Court admonishes that:

"Industrial adjudicc.tion has necessarily
to be aware of the current of socio-
enconomic thought ground; it must recogi ise
that in the modern welfaa’0 State healthy

industrial relations are a mz%tter of paramount
Importance and 1ts essential function iIs to

assist the State by helping a solution of industrial
disputes which constitute a distinct and

persistent phenomenon of modernindustrialised
States. In attempting to solve industrial disputes
industrial adjudication does hot and should not
a_doE'g a doctrinnaire approach. It must evolve soma
vjorking principles and should generally a.void
forumulating or a.doptinﬂ abstract genaralisations«
Nevertheless i1t cannot harp back to old age notions
ahout the relations between employer and emoloyes
or to the dottrine of Icissss faire which then
governed the regulation of the srio relations

That i1s v*hy, we think in construingl.he wid.a------------
words used in Section 2 (jJ) i1t would be erroneous
to attach undue importance to attributes

associated with business or trade in the pooulax



“eng.

Issacs J. has uttered a note of caution
ithat in dealing with industrial disput -s
indusbrictl adjudicci.ors nusb b? conversant
vjith the cuerrent Inov”~ledge on .the subj I
end they should not ignore the constant
curr-nts of life, arouhd them for otherS'ise
it v.'ould introduce a serious infirmity in
their approach. Dealing with the. general
characteristics of industrial c-nterprisas
the 1-nrned Judge observed that they.” contribute
more or less to the general ‘lIfare of the
community** «

i conspectus of the clauses has induced
G-ajendrugadkar J. to take note of th.> impact of
provisions regarding public utility service also:

‘alf the object and scope of ths st.atute
considered there vjould be no difficulty
in holding that the relevant v;crds of wida
inporb have bs-n deliberately used by the
Lagislabura in defining “industry” in

daebian 2(;J) The object of the Act vjas to mck
provision lor the investigation and settlem'-nt

for industrial disputes, end the earsent

and scope of its provisions v/ould be real-
I-sod 1T vae bear in mind ths definition of
"industrial dispute” giv--n by Section 2(1;)
of "vzages” by Sec. 2(rr),”v;ork2ian” by
3.2(s), and of “employer” by/ s.2(g) . Besid:S
the definition of a public utility service
prescribed by/ s.2(m) is very- signifiesnt.
One has merély to glance at the sin
c-tegories of public utility service mentioned
by/ s. 2 (m) to re"lise that the rule of cons-
truction on --jhich th™" appellant relies is

bnr%%glrll'tgggl'gy/'g. |E1terpret|ng the definition

. as ¢ jljorking principl it may’ be
statad that an a'ctivity systematically or
habitually/ undertaken for the production or
distribution of goods or for the render-
ing of material service to th comam*, ity at
large or a pacet of such comm-unity <jith'th
help of employees is an undertaking. uch
an activity generally’ invVolves th coop' -vion

cf the employ...r end the employeosj and

its object is th"? setisfaction of material
human ne.ads. It must be organised or

""rranged in C manner in vjhich trade or
business is goneralld organised or arronged. It
must not ba ceused, nor must it be for

ones If ionex fri™  --Qii-K > Sh - — -



Liberal

Vlhat 1s 2 ’fair and just manner’? It must be foundad
on grounds justi iablo by principle derived from th-.
s (Cicute il 1t is not to bo sublimation of subjective
phobia, rationalization of interests or judiciali-
SE.tion of nam-juristio negatives, .hid this hunch, iIn
our | respectful view, her. been proved true not b}* posi-
tive pronouncement' in the. case but by two points
suggested but left open. One relates to education

and the other to professions. We will deal with them
in due course.

VAen the delimiting line is drax”n to

Profess-whittle down a vjido definition, a principled workiieg

ions

test, not' a projected wishful thought, should be
onflict surfaced in th"-* Solicitor's
p. (3) S.C.7L, Before us too, a
contest 'vas as to vjhethsr the liberal
prolesslons ai o, ipso facto, excluded from industry”
Tvjo groujidsi ;re given by Gaj-nndragadkar,J.
for ovsr-ruling Sri A.S.a. Chari’s submissions,
The doctrin? of direct co- operation and the feature's

of liberel professions gjere given as good reasons
to berricede professional nterprises from the

ifiilitcnt clanour for more by lay labour. The
learned judge expressed hdunself on the first
salvational plea’; "Jhen in the Hospital cas? this
Court r-f.”rrcd to the organisation of the undertaking
involvmlg the co-opmration of capital and labour* ¢
the employer and h is employees, it obViously maant
the co-operation essential and n.'-icessary for the
purpose of "rendering material, service or for the
FUIti'C'St) (] .QL'bCTIONS . It lould be reallised] tHat
th3 concept or industrd- postulates partnersthip betv
capital and labour, or between tie empbgyet and his
employees. It is under this partngrship that ths
employer contributes his cgpital and the employees
their labour and the joint contribution of capital
and lc.bour leads directly to the production which
the indstap”™ has in viewm In other v;ords, the
co-operation betvjeon capital and labour or bateon
the employer and his employees which..is tre'a.ted as
a 7'orking test in d-t*-rmining vdiether any activit}"
amour.ts to an industry, is the co-operation which
is directly+involved in th reduction of goods or
in the rend.ering of service. It caniot be suggested
that every form or sp-.ct of human -activity iis v.hich
capital and labour co-op-rate or employer and
employees assist ch oth-r is an industry. Th-e
distinguishing feature of an industry is that for
the production of goods or for the rendering of
sorvice, co-operation betwn capital and labour
or botvae n tb.’7 employer and"l1lis employees must to
direct and must bo essential.. Co-operation to -hicr.
the test refers must'be cd—opergtion th?
cnTloyir -Sind his employees wiiich is essential
for carrying out the purpose of the' enterprise and
thf-_.Gayviaa-.-tp--be ra-ndereo by the c-ntsrprise should
ba the direct outcome of the combined efforts of |
the ="mployer and the c-mploye”s




or arranged, ths condition of ths co-oparetaon
b-'tuesn employer and the employee necessar™

for its success end its object to render

mater ial service to the coimaunity can be

r egarded as som- of the features Avhich are
distinctive of activities to i-vhich section 2 (j)
applies,. Judged by this test there would be no
difficulty in holding that the State is carrying
on an undertaking vjhen it runs the group of
Hospitals in question.*™

of the activitj”™ which 1|
as to whsthar the
'ey In question attracts the provision
* 2(j); 'deo conducts the activity and
r it is conducted for profit or not do
ke a material difference.”

these tests a fre? or charitable hospital

IS an industry, the court intended such a conclu-
sion iIs SVident

be so, if a private citizen ruics a
ital v;ithout charging ary fees from the
.ants treated in it,, i1t would nevaarthsa
be an und-rtaking undrr section 2(j).
the character of th- activity involved in
.ing a ho.spital brings the institution of
hospital a'ithin section 2 (j)

CL

T?..O

wide

a fa.lr cnd. just niannsr s
callings, services or un
the words used are given
ing, all services.and all
come within the purview ¢
even service rendered ‘'zy
z. parsonail or dom-stic ma
casual v’ay vjould fall vijit
It is not and cannot b? s
nits v?’d.e SvTSsn the wc-ng |



The second reason for exoneration is
qualitative. "Looking at this question in a broad
~and general vjay, it is not easy to conceive that
a liberal profession like that of an attorney could
have bean intended by the Legislature to fall
vjithin the definition of thdustry under section
2({)- The very concept of the liberal professions
has 1ts own special and distinctive features which
do not readily permit the inclusion of the liberal

professions into the four corners of industrial law.
The essential basis of an industrial dispute 2s
that it is'a dispute arising between capital, ¢

labour in enterprises where capital and labour
combine to produce commodities or to render service
This essential basis would be

of liberal professions. A pars,

liberal profession does not caj

of his employers and the urine

capital which he brings into h

special or peculiar intellectu

equipment. That is why on brcaj

considerations which cannot be

profession like that of an

be deemed to be cutside th.

under section 2()?!

-4n engineer irroy lose a cornpetitive contract
IT his t*rqoist typed v;rongl5® or shabbily" or despatches
late, he is a direct contributorAr to thie disaster,
ho laA/\p-er or doctor can inpress client or court
if his public relations job or home vcork were poorl;’
done, and that paart depends on smaller non, adjuncts,
Can the great talents In administration, profession,
science or art shine if a secretary fades or faults?

The -//hole theory of direct co- op '0lion 'ﬁ an
improvisation v/hich, vith t'respe0l, hsird?y
impresses.

R P |
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The service of e. solicitor wes regcrded
es individual depending upon his personal
qualifications and ability”™ to vinich th"™
employees did not contribute directly or
essentially. Their contribution, it was held,
had no direct or essential nexus with the
advice or services. In this way learned
professions were excluded

‘h/hat p.artnership can exist between the
company and/or Board of Birectors on the one
hand and the menial staff employed to sweep
floors on the other ? direct rond essential
nejois is there between such employees and
production ? This proves that what must be
established is the existance of an industry
viewed from the magle of whet the employer is
doing and if the definition from the angle of
the employer’s occupation is satisfied, all
who render service and fall within the
definition of workman coma within the fold

of industry irrespective of vjhat the3' do.
There is then no need to establish a
partnership as such in the production of
material goods or material services. Each
person doing his alopointed task In an
organisation will |?%¢ a part of the industry
whether he attends to a loom or merely
polishes door handles. The fact of employment
aS envisaged in ths second part is enough
provided there is an indu”™try end the
employee-is- a workman.- The learned
professions ere not industry not b'“caus”
theme is absence of such prrtnership but
because viewed from trio angl '+ of the employer’s
occup£'.tion, the™ do not satisfy?" the tost'h

Although Ga3endragadkar J. in Solicitor’s

case and Hidayatullah, J. in Gjea.mana case agreed
that the learned professions must ba excluded, on
the question of direct or effective contribution in
partnership,-they flatljr contradicted each other.
The reasoning on this pert of the case which has
been articulatcd in the Gjlr_vcidcana_CIub Employees _Union'i

supra. ) appeals to us.There is no need for insistence
upon the principle of partnership, the doctrine of
direct or the contribution of values by
employees. Ev-ny employee in a professional office,
be" he a para-legal assistnet or full-fl-dged professi-onai------
employee or, down the ladder, a mero sweeper or janitor,
ev'ry-one makes for the succ™ss of "she offic:-», even the mcl
V'h™ c_ollects Mlow rs and places a beautiful bunch'in a



o vase‘on the table spreading fragrance and pl'asantnca
around, The failure of anyone can mar even the success
of everyone else. Efficient coll-'ctivity is the “sscnc-
of profi3ssional success. V% reject the plea t at a
member of a learned or liberal profession, for that sol-

ireason”™ c¢Mn self-exclude himself from operation
of the Act

Ths professional immunity from labour
demand for social justice because learned professions
have ahédd also €t€nds on sandy floueidation and”
perhaps, validates G.B. Shaw’s wjitticism that all
professions are conspiracies against the laity.
After all, let us be realistic and recognise that vje
live in an Suge of experts alias professionalsy each
haviiig his ethic, monopoly, prestige, power and profit.
B HEREAHRN 1l BQERERIPNSudEhG WARVIGHSPiRRR" non
their’s is not a liberal profession. Lavraers have
code. -So too medics swearing by Hippocrates,
chartered accountants and company'secretaries and
other autonomous nidi of know-how

Sociological critics have tried to
demythologise the learned professions. Perha.p»s th |
have exaggsratssd. Stil?. i1t is there. The politics
of skill, not servic' of the people, is th? current
orientation, according to a f"-n-nt book on
‘professions for th" F ople”’.

“Th™ English prof-""ssions in
century ch acceptable s
feudal ideal of landed prop’

whole subject of payment.,,, seems to
caused professional mon acute
rassmtnt, making them take r*fuge in
n-te conce alm”Tit, fiction, and

loe. The root of the matter appears
e in ths feeling that it w-as not

ng for one gsntlemn to pay anothe:
services rendered, p£.rticua.rly if t

I pass'n directly. H-'nce, the devic



of pOying n bnrristor’'s feo to the
not to the borristor hiixself. H-nc'
slso the conv='ntion that in rnan™ pi
ionnl dealings the matter of the fc
nsver openly talked .-'boutj v;hich c(
be ver™ convenient, since it precli
the client or pati'-nt from arguing
vdnatevsr sum his advisor might evei
indicate as a fitting honorarium ('

The established professions-the laay n“diein?
and the clergy-held ( 0.0 continued to hold )
?£tato-lik?.; -Dositicns ~

NMib-rnl
'nth century vy
"jhich th? pr
-nth centurer --tos to 1
int thcjr vn-;nc united
Bsicnl oduention: thn
iI-d™Minod f'jnctions c¢

eould crystnllise out §
iis-'d, occupntions: t ulti-
y derived nuch of its Kith
tnblish'd order in th (1966,
In th'
ssoc1 tions
“L'od. rn ,:nof-ssion:'.! associntion”™

ong:enisntionel eonline srpc.rts of |
Ih?3’ f-re occupc'oicnel self-inter
setions. In ns men ns th? profe
still p-~rforr.; custon “~vork end
nonopol;’ of trnining nnd skilly |
guild snnlogy is plnusibl?. Eo-S
nspsets of econcinic history I;-nd
n different conclusion. Thor? he
shift of srphnsis

from control ov'r

product or sorvic



”In prepeiring for the challenge of a
loyal Commission, lawyers ought to
realise how deep public disillusionment

- goes, how the faults_ of the- legal system
are magnified by the fe-elihg th-at the
~legal profession is the most powerful-
pressure group- some would say a mutual
protection societ™- in the land, with
its loyal adherents in Westminister,

iteshall and on the bench, like a great

freemasonry designed to protect the
status QUO.

It robs th client of the benefits of
free compatition f.mong barristers for
his custom. It confirms his imoression
that Her Majestyts courts, which h-e
rightly regards as part of the service
the Stat™ offers to all i1ts citisens, are
a private benefit soci™“tjr for lavjyers.

X

The fees .that Ir.a;yers are paid, and the
services that thf'y give in return, must
also be studic r-=C:'nt surve”r suggest
that in one criminc-1 court 79 percent

of barrist-rs 'in ¢""tested cases and

N6 per c"mt in uncontested cases sav; thei:."
cli“nts only on ths morning of the hearina.
Ko-- nuch is that worth ?

Ji.

............... For Britain :at present has a legal
system v;hich often -looks as anacharonistic

as its Nigs and go.vns, a system in which
solicitors are plentiful in w?l11-to-do ar”™as,
c-nd inaccessible-. in. less fashionable districts;
in v/hich the law ."epears suited only to the
property?- rights of the middle class, but
oblivious of the new problems of poorer and
less wellleztliscated people, ivho need help
vjith their broken marriages or their land-
lord—end-tenant disputes. Sooner rather

than later, the I-'-'gal system laust b-e made

to. app-ar less like a bastion of privil<”ge,
more like a d-f"'nd*r of us all.”

Ths American Nodical Associ™-tion has coma in for
sharp social criticism and litigativa challang?.a
ajrchitecty engineer or auditor ha:is the art to ma'
huts, landscape little villags -or- bother about sm
units? And which auditor and company secr'‘tary ha
been pressured to break aith morals by big busine
Our listening posts aue. ravj life.



The Indian Bar. and Medicine ha.vs a hig"h
social ethic upto now’. Iv: n so, Dabolkar { A. 1.2.; >7
S.CN 242) cannot be ignored as freak or recondite.
Doctors have been criticised for unsocial conduct .The
halo conjured up in the Solicitor’s case hardier
serves to ’de-industric.lise’ the professions. Aft
all, it i1s not infra, dig for lawyers, doctors,
engineers, a.rchit'scts, auditors, company secretaries
or other professionals to regard themselves as workers
in their own sphere or employers or suppliers of
specialised service to society. Syen justicing is

service end” but for the exclusion from industry" on
the' score of sovereign functionsnight cuelify for
being regarded as ’industr™r’. The plea of ~professiorJ
is irrelevant for the industrial 'law except as expres"
ion of an anathema,, Fo legaji principle supports it.

Fro?

rJethro K.Lisberman (1970, p.
"Professionals are dividing th neo
spheres of influnenc”™ and erec

signs saying ’exports at work

not proce-d further.” He shov.'s

via such mechanisms "s licensi
regulation, and political pres
professions are augm.nting the
democracy, professional turf i
ratified by the rule of 1 Il tnere
the case, it represents a significant
development: ths division of la.bour

in societ™ is again moving tov.'ards the
legalisation of social status quo
occupational rol- s.”

The more serious argument of exclusion urge'
to keep the professions out of the coils of industri
disputes and the employees’ d'-msnds backed b
agitations ’red in tooth and'claw’ is a sublimated
version of the same argument. Professional exp-rtise
and excellence, "ith its occupational autonomy,
ideology, learning, bearing and morality, holds
aloft a standard of service which centres round
th? individual doctor, lawyer, teacher or o.uditor,
This reputation and quality of op'‘ciatl service be:Tig
of the essence, the co-operation of ths worlnen in
this core activity of'professional offices is absent.



Ths clerks end stenos, the 'bell boys end doormen,

the sweepers and menials hove no art or part in the
soul of professional functions with 1ts higher code
of thic and intellectual proficisney, their contribution
being peripheral and low-grade, vlith no releva.nce to
the clients wa.nts and requirements. This conventional
model is open to the sociologica.l criticism th</t it
is an ideological cloak conjured up by highborne,

a. posture of noblesse oblige which is incongruous
with ravj life, especially in the democratic third
world and post-industrial, societies. To hug ths pest
IS to materialise the ghost. The paradigms of
professionalism are gons. In the large solicitors
firms, architects offices, medical polyclincs "nd
surgeries, we find a’humming industry, ea.ch section
doing its work with i1ts special flavour and culture
and code, and making the end product worth its price
XU a regular fa.ctory you have highly skilled
technicia.ns ivhose talent is of the essence, managers
whose ability organizes and workmen vjhose
co-ordina.ted input is, from' one angle, seco.~dary,
from another, significant. Let us look at a

surgery or walk into a realtor’s firm, "e.liat
physician or surgeon will not Kill if an attendant
errs or clerk enters wrong or dispenses deadly

dose? One such disaster somevjhere In the
assembly-line operations and the clientele

will be scared despite the doctor’s distalled

skill. The lavjyer is no better and just ca.nnot
function wiithout the specialised supportive tools

of para-professionals like secretaries, librarians
and la.w-knovjing ste no-typists or even ths messenger’
and telephone girls. The mystique of pro fessional'L 't
ea.sily melts in the h”nds of modern social scientists
who h”vs (as w'a.tergage has shown in -.msrica ~pgd ha-s
India liad. its counterp™’rts?) debunked and

the professiOxCal emperor narked. “tltruism’ hrs

been exposed, cash has overcome era.ft nexus ?.nd

1T orofe ssionalism i1s a mundans ideology/. then
"profession” a.nd "professional” re socioj.cgicr™l
contributions to the pil-' . ' 'njuaa.y, in the sophistic"-te
organisation of expert services, n.ll occupations
have central skills, "=n ocowpo.ticnol code oz* ethics,
a group culture, so:ne occuoetionel cuthcrity, ?,nd
some permission to monopoly/ proctics fro:n the comnmnityy
This incisive approech mokes it difficult to
‘caste-ify’ or ’clo.ss-ify' the libsrol professions
as part and beyend the pels of -’industry' in

our democracy, We meen no disrespect to ths

members of ths professions, fvsn the judicio™-

orofe ssion or 0dministre.tive profession connot
esca.oe the winds of sociol chonge. "Vs mi?y odd
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within the definition of industry. A single
lawyer, a. rural _medical practitioner or .urban
doctor with a little assistant and/or menial
serva.nt may ply a profession but may not be
said to run an industry. That is not because
the employee doss not make a contribution nor
beca.use ths profession is too high to be
classified as a trade or industry with its
commercial connotations but because there is
nothing like organised labour in such employ-
ment. The image'of industry or even quasi-industry
is one of plura.lity of workmen, not an isolated
or single little assistant or attenda.nt. The
latter category is more or less like personal
a.vocation for livelihood taking some paid or
part-time from another. The vdnole purpose

of the Industrial Disputes .Act is to focus.on
resolution of industrial disputes a.nd regulation
of industriol relations and not to meddle with
every litrle carpenter in a village or black-
smith in a tovjn who sits with his son or
assistant to work for the customers who trek in.
The ordinary spectacle of a cobbler and his
assistant or a cycle repairer vjith a. helper,

Vje come across i.n the-* oavements of cities and
towns, repels the idea, of industry and
industrial dispute. Bor this reason, wrhich
applies all along the line, to small profess-
ions, petty handier?ftsmen, domestic servants
and the like, the solicitor or doctor or

rural enginee 's

baker and the

assistant or

definition of

of course, ev

bring them wi

industries wi

3duco. tion W will now inove on to ?. considero.ticn of
education os on industry. |If the triple tests
of systemc tic octivity, co-ope.ro,tion betvjeen
employer end employee o.nd production of goods
o.nd services were o.lore to be opplied, o
University, o college, o0 reseorch institutes
or teaching institution will be on industry.
But in University of Delhi (1961 (2) S.C.B. 103}
it X\¥Yas held that the Industrial Tribunel was
wrong in regarding the University as an industr;/
beca.use 1t would be inappropriate to describe

contd.
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edu.cs.tion as an industrial activity. Ga.j-ndrr-
'‘gs.dkar J, sgrssd in his judgment that the
employer-employee test vja.s satisfied end
co-opera.tion betA-jeen the two was also present.
Undoubtedly, education is a sublime cultural
eservice, technological training and personality
'-builder. A man without education is a

brute and nobody?- can quarrel with the propo-
sition that education, in i1ts spectrum, Is
significant service to the’c ommunity. '“fe have
already given extracts from .Australian Judge
Isaacs J, to substantiate the thesis that
education is not merel™ industry but the mother
of industries. A philistinic, illiterate
society will be not merely uncivilised but

incapable of industrialisation. Nevertheless
Ga.jendragadicar J, observed:

*'It would, no doubt, sound somevjhat
strange that education should be described as
industry and the teachers as worlamen within
ths meaning of the Act, but if the literal
c onstructicn. for wfhich ths respondents
contend iIs accepted, that conseouence must
follow.”y IS It strange to regard education
as an industry? Its resoectibilit?/? Its
lofty character? Its professional stamp?

Its cloistered virtue w'hich cannot be spoiled
by the commercial implications and the raucous
voices of vjorkmen? Tvjo reasons are given

to avoid the co-eelusion that imparting education
Is an industry. The Tfirst ground relied on

by The Court is based upon the preliminary
conclusion that teachers are not ’workmen' by
definition.- Perhaps, they are not, because
teachers' do not do ma.nual vjork or technical
T-jork. 'de are .oot too sure "whether 1t is proper
to disregard, with contempt, manual work -'.nd
separate i.t from education, nor are wa

sure ~Jhether in our technological uniV'
education has to be excluded. However

may be a battle, to be waged on a later

by litigation and we do not propose to
oronounce on it a.t present. Ths Court, in ths
University of Delhi, proceeded on that ?ssun-
ption viz. tha.t teachers are not workimen,

we- will adopt to test the wvalidity of ..
argument. The reasoning of the Court s b?st
exprnssed in ths words of Gnj-endraga.dka~, J

cn!3td.
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”It is common ground tha,t teachers
employed by educational iInstitutions,
whether the said institutions are
impa.rting primary, secondary, collegia.te
or Dostgra.duate education, are not
workmen under 3.2(5), and so, it follovjs
that the whois body of employees with
whose co-operation the work of imparting
education is carried on by’'e dxucational.
institutions do not fa,11 within the
purvievj of s,2{s} , a,nd any disputes
between them and the instituions which
employed them are outside the scope of
the Act. In other words, i1f imparting
education is an industry under s.2()),
the bulk of the employees being outside
the purview of the Act, the only disputes
vjhich can fall within the scope of the
let are those idriich -arise betvjeen such
institutions and their subordinate

staff, the members of v/hich may fall
under s.2(s). In our opinion, having
regard to the fact that the work of -
education is primarily and exclusively
carried on vjith the assistance of the
labour snd co-operation of teachers, the
omission of the wbiol-e cl”ss o©i

from the- definition prescribed by s.(2)(s)
has an import*nt bearing and significa.nce
in relation tosthe problem which vjs ere
considering. It could not have been the
policj® of tte ict that education should
be tre 'ted as industry for the b-ensfit
of a very minor and insignific''nt numbsr
of persons vi:o may be employed by
educational institutions to carry on the
duties of the subordinate staff. Heading
ss.2(g), () and (s) togethe?", -le are
inclined to hold that the work of education
carried on by educational institutions
like the University of Delhi 1s not an
industry within the m-"aning of the Act."

The second argument ennerled to th

Court to reach its conclusion is that : "The
distinctive purpose and object of sduc?:ti-o?i—
would matke 1t very difficult to assimilate
it to the position of an™ trade, business or
— IS no- nr service wuthin ths meaning of



”3duca.tior/seeks to baild up the
Rersonali_ty of _the pupil_ by assistin

iIs ohysical, intellectu?.T, more.l en
emotione..! development. To spee.k of

this educational process in terms of
industry sounds so completely incon-
gruous that one is not surprised

that the Act has deliberately so defined
workman under s.2(s) as to exclude::
teachers from its scope. Under the
sense of values recognised both by the
traditional and conservative as well
as the modern and progressive social
outlook, teaching and teachers are,

no doubt, assigned a high place of
honour and it is obviously necessary
a.nd desirable that teaching ~nd teachers
should receive the respect that is

due to them. V proper sense of values
would naturally hold teaching and
teachers in high esteem, though poTver
or vjealth may not be associated with
them. It cannot be denied'that the
concept of social justice is vude
enough to include teaching and teachers,
and the requirement that reachers
should recell's proper emoluments and
other amenities which is essentially
based on social justice cannot be disputed;
but the effect of excluding teachers
from s.2(s) is only this that the remedy
a.vailable for the betterment of their
financial prospects does not fall under
the Act. It is well known that Education
Departments ,of the State Governments- as
well as ths Union Government, a.nd the
University Grants Commission carefully
consider-' this problem and assist the
teachers by requiring ths payment to
them of propsr scal.es cj? pay and by
INnsisting on the fixation of other
reasonable terms andconditicns of service
in regard to teachers engaged in primary
and seconda.ry education a’*nd collegiate
education which fall under their
respective jurisdictions. The position
nevertheless is clear that any problems
connected with teachers and their
salaries are outside ths purview of the

contd.
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let, o.nd sines ths teo.ehsrs-form ths
sole closs of employees swith ;"7hose co-
opsro.tion sduco.tioh is import-d b*r
e duco:-tionol institutions, th-ir exclu-
sion from the purview of the let necesso.rilj®
corroborotss the conclusion thrt educotion

I i1tself is not v.jithout its scope J'

7Zt 1s vTsll knev>7n thot ths University of
Delhi O-nd most other educotiono? i1nsti-
tutions ore tot formed or conducted for
making profit; no doubt, the absence of
profit motive would not take the work of
any institution outside s.2{j' if the
re puiretp-nts of' the said definition are
otherwise satisfied, be have referred to
ths absence of profit motive only to
emphasise the fa.ct that the "uerk undertaken
by such educe.tional institutions differs
from the ncrma.l concept of trade, or
business. Indeed, from a- r-tional point
of visvj, it would be regarded as inappropriate
to d”™scribe sducation eve" as a profession™
Dducatio.n in. its true aspect iIs more a
mission and a vocation rather than a
profession or trade or business, however,
wide may be the denota.tion of the two
latter words under the i1ct Th*t i.s why
we think 1t would be'unreason.-"ble to hold
That educational institutions are employer.®
within the'nmo ring of or. that .the
work of ter*chAng carried on by them is
on industry under 5.2(3), b-'cause ossen-
tio.llyi the creation of a -well-? ducate d
hootthy young gonera.tioxe imbued with a
roitionol progressive out-look o- life which
is ths sol? aim of education, cannot at
oil be compared or assimilated vAth wdnat
be describ™ d as an industrial process."

The Court PSS confronted by tp Corporation
of foopur where it hod been oxpressI'” held thot
ths educo.tion deportment of the Cerporotion -wos
service rendered by the d--.p<ertm-nt 0="1 so the
subordino.te menxo.l employees of the dsportment
came under the definition of employees and would

contd



the Act.
This bv sugge stion
that "the question as to viiether -duc?.tion?l
work carried on by educational institutions
.like the University of Delhi vjhich have
been formed nrimarily and solely for the
purpose Of impartifig education ajnounts to
an industry within the mea.ning of s.2(ll),
vja s not argued bsfore the Court and was
not really raised in that form.”

the se
hold,
th? t
held,
th'~ .t

actual declsion in Uni-density
1835 supported by another ground,
predomxin?nt acti"ity
he univsrsit was teaching and since
hers did not come "Jithin the ourviey;
he "ct, onlv the. incidental* activity

oi tne subo e staff could fall 'vithin
its scope bu could not alter the
pre doinin?,nt ctor of the institution.

We may deal with the se conte htions

in a brief vj2.y?» ainee th- substantial
grounds on which v regft~ th? reasoning
h~ve alreand been set out bora tel’w
The premises relied 0c is that the bulk
Ol the emrjloys™. s ix the un \V3rsity is th
te aching cocimunity ache rs are not
wo.r'Vanen and cannot r"is- dispute
Act. The"subordinate staf.? bein,’
minor category of insignificanv
the iInstitution must be exclude:
NAT rhe predomina.nt chara cter t”;
one to say that an institi
not. ndustry. It is altoghetr
thing to sa.y that r l."rge xnumbe:
employ ‘workmen' and
the re fore the benefits
'ict and so the institution ceas:
industry . The' test is not the p:
number cf em.ploycos entitled t"
the bene Fits of the let. The t:
is the pre dominant

contd
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seems to be that ’industry’ is something
vulgo.r, inferior, disparoging " nd should
not b* allowed to sully ths s?.nctified
subject of educo.tion. In our view,
industry is a nobls term and 9mbr?-ces
even the most sublime activity. It any
rate, in lega.l terminology locs.ted in the
statutory definition it 1S not money-
making, i1t is not lucre-loving, i1t is

nor commercialising, i1t is not profit
hunger. On the other hand, a t9a.m of
painters who produce works -of art and

eell. them or an orchestra, group which
tra.vels and performs and mak<=s money may
be an industry 1f they emoloy supocrti'e.
staff of artistes or others. There is no
degrading touch about ’industry’, especially
in the light of* i .ahatma Gandr.1’'s dietum
that ’Work is -worksblip”. Indeed the
colonial, system of education, which divorced
book learning from manual work and
practical training has been responsible,
for the calamities in that field. for
th?-t very reason, Gandhiji and Dr. Sakir
Hussain L)ropagated basic education wbich
used work as modus operandus for teaching,
"de have h'r'rdly an™- hesitation in reg? rding
education as an industry.

gLl ¢ cceoted ths

ticn is mission ?,nd
h-n ? orozhssion or

The most th’t one c¢?n
IS ?n rssertion -d'ichj does
Indeed, ?.1I life is ?
'vvithout ? mission iIs
tborn. The high mission
iife ste.ti.on of ths divinit

?. mMissioT]
beirTg

e ducrtiol”;
xct, and
e due?, tion
the re fore
st?,,nd in
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depend so. much on governmental support and
some of them charge such high fees that
schools have become tr»de a.nd managers
merchants. Wl”ether this will apply to
universities or'not, schools and colleges
have been. accused, atlea.st in the private
sector, of being tranished with trade
motives.

Let us trs.de romantics for realities
and see. With evening classes, correspondence
courses, a.dmissions unlimited, fees and
government gra.nts' escalating, a.nd certifica.tes
and degrees for prices, education-legal,
medical, technological, school level or
collegia.t duca.tion is riskless trade for
cultural entrepreneurs and hapless nests of
campus (industrial) unrest. maginary

assumptions are experiments with untruth.

Our conclusion is that the “University
of Delhi case vja-s wrongly decided' a.nH

that education ‘can be and is, in its
institutional form, an industry.

Are Chrriteble Institutions Industries?

Can charity be ’industry’? This
paradox ca.n be unlock™d only by exa.mining
the nature of ths activity of th- charity,
for there are charities and charities. The
grammar of labour law in a pluralist society
tells us that the worker is concerned with
v;a.ges and conditions of service, the employee
with output .and economies and the | community
W'ith peace . production and stream of supply
This complex of work, wealth a.nd happiness,
firmly grasped, will dissolve the dilemma,
of the law bearing on charitable enter-
prises. Charity is free; industry iIs busin ss
Then how? A law look ma3* scare; a legal
look will see; a social look wt.13. see
through a hiatus inevitable in b sophis-
ticatsd society with organl!zational.
diversity and motivaitionaf. dexterity.

contd
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elements of cboritoble economic enterprises,
esto.blisbed ,ond mo.intoine-d for stoAisf i.”e.
human wants. Sa,sily. three broad categories
emerge ; more may axisr. The charita,bj.e’
element enlivens th'* operations a,t different
levels in these patterns and ths le
consequences are different, vi Bwed from the
angle of ’industry”. ?0r ncome-tax purpose s,
Trusts -ct or cO'm.pany lav; or rggistra.tion lav;
or penal code reouirements the examina.tion
will be different. '«fe_are conce rned with a
workmen and r
sss run for
ds and services,
mploying v;orkmen ,

t is on- where the snterorise,

, yields orofits but theh” Ore

or altrustic ob'ects. The second
he iInstitution makes no profit
services 0 emo? o0yees OS in
iness-s bur the goods and services-
cutout, are made available, at

, to the indigent n”ec

of the morket. The th

0o ''ork
but be cause
or and

ir contribution,
e third not.

3 reby these
spiration fall-
ion of industry?

til re systeime tic
activity. d-entures w"ich do not
possess t' . of course. are not
Industrie r fugitive strokes

charity d rot become industries, nil ti
philanthropic entities, 're have itemissd,
for considerstion only if the-' invol-7e cC

- 5 ,
8?85%&3' Ognt():l%)\/\é' esrl]JpepT)B 8 -o%g gfrr]l gSA/%rrnoslg vi 353.
be assume, all three d». The crucial difference
is 0"sr the pres-nce of charitable in th-
_(Iguasi—busin-ss nature of the activity. Shri
arkunde, based on fda rjung, submits that
ex hyoothesi, cha.rity frustrates commarciality
and thereb® dearives it of the character of
industry.



It is common ground thet the Tfirst
cs.tegor™ of charities is disqualified for
exemption. If e business is run for production
and or supnly of goods e.nd services with an
eye on profit, i1t is plainly en industry. The
fact thet ths whole or subste.ntiel part of the
orofits so earned is diverted for purely
charitable purposes does not affect the nature
of the economic activitAT- which involes the
co-operation of employer and employee anu
results in the production of goods a.nd services,
The workers are not conc oned about the
destination of the profits. The3d vjork and
receive wages, Thev are tr™ated like any other
workmen in any like industr}® Ml the fe?.tur-s
of an industry, as spelt out from the definition
by the decisions of this Court, are fully
preS3nt in these charitable business. In short,
they are industries. The aop”Mcation of the
income for philanthrooic purposes; instead of
filling private coffers, makes no difference

either to the employees or to the character
of the activities. Good Samaritans can be
clever industrialists.

The second species of charity is really
an allotrooic modification of the first. If a
kind-he arte d businessman or high-minded
industrialist or service-minded operator
hires emploA-ees like his non-philanthropic
counter-parts and, i.n co-operatic' ""?ith them',
produces and supolies goods or services to the
lowly and ths lost, the need}/ and th- ailing
without charging them any arice or receiving
a negligible return, people regard him as of
charitable disposition and his enterprise as
a charity. But then, so far as the vjorkmen
are concerned, it boots little whether he
makes a.vailable the products free to the poor.
They contribute labour in return for 'wages and
conditions of service. For them the charitable
employer is exactly like a commarcial-minded
emoloyer. Both exe”ct herd work, both pay
similer ges, both tr a.t them as human machine
cogs end nothing more The material difference
h- tween the commerci?.'l and the compassionate
employers is not with referenee to the workmen
but with reference to the recipients of goods
end services. Cherityl op'“rates not vis-a-''is thm-
workmen in which cese th?y will be raying a

r'bDntd
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libsral vjage and generous extras with no
prospect of strike. The b=ne ficiari'*s of

the employer's charity are the indigent
consumers Indusbrial law does not take

nots of such extraneous factors but regulates
industrial relations betvjeen employers and
employsrs employers and workman and workmen
and workmen, f'rom the point of view of the
workmen there is no charity, lor him charity
must begin at home. from these strands of
thought flows ths conclusion that the second
group mey legitimately and legally be described
as imdiwstny. The fa.lla,cy in the contra.r”
contention lies in shifting the focus from the
worker and the industrial activity to the
disposa.l of the end product. This law has
nothing té do with that. The income-tax law
may have, social, opinion may have.

Some of the appellants raey fall under
the second category just described, vhile
were are not investigating into the mmrits of
those appeals, "¢ may as well indicate, in a
general , that the Gaeidhi ‘.shram, which
employs workers like spinners and w?cv«rs a.nd
suppli-s cloth or other handicraft at
concessional rates'to needy rural consumers, may
not qualify for exemption. Sven so, particular
incidents may have to be closely probed before
pronouncing with- precision upon the nature of
the activity. |If cotton or yarn is given
free to workers, if charkhas are made available
f ? for families, i1t fair price is raid for
net product and substantial, charity thus
fits the spinners, weavers a-nd other
licra.ftsmen, one may have to- look closely
| the character of the enterprise. If
‘oyees are hired and their services are
.rded by Vvpges - wheth.-r on cottage industry
'‘actory basis - rive enterorises become
i.stries, even if some kind of concession is
jn and even if tbie motive ~nd "Project may
:0 encourage and helo poor famili-*s a.nd
find them employmient. compa ssionate industria-
list is nevertheless an industrialist. However,
iT raw material is made available free and the
finished product is fully paid for - r'~thsr
excxptiona.l to imagine - the conc'.usion may
be hesitant but for the. fact that the integrated

contd.



odministro.tiye , purcho.se . marketing, ?dve 1 s"f
and othe r functions pro like in trade and
busin?ss . T'his makes them industries, t’cb
objectives, pious purpo-"es, spiritual fou
tions "“nd developmenta.l projects are no r

not to imolicate these iInstitutions as Indus

¥e now sriove on to economic oOctiA-'iti-s
end cccubDotions of ?.n altruistic cheracter
falling under the third cstegory

trade or business cr
is organiso.tion witli on

on compe titive . fficiencY]j by hiring

oyees, Systematising processes, producing

b and services needed by th'= community

obtainimgy money’s worth of '-jork from

oy”es IT such be the nature of op”-re.tion

employer-emplop s relations vjhich moke

Nnterprise an industry, th3 motivation of

employer in the final dSsposc-l of oroducts
or profits IS immate ria.l, Indeed the octivitv
is ID3,tturned or* a. compi”™rcia bo.sis
xvhat cth'! similar underta.kKinps an
adventures do. To p'UoAifr? for exem
the de finition of ’industrv' in a ss
there are employers and e r 8
activities and production of goods and
we need a totally dif rent orientoAion,
orfo.nisatio c¢nd thod wbich me;ill stamo 3n
the enterrrise tiie imprint of commercial.
Special e/luhasis, in sue?.-coses, must be
on the centra™ fa.ct of employer-emoloy-e
relations. 1T a Philanthropic .devotiion i
the basis for the charitable foundation
e st? bli shm~™nt, the iIinstitution is headed
one vjho V'jhol* -heartedly dedicates himisel
the mission amd pursues it with passion,

v,

attracts other the iInstitution, not for
es but for in the cause and its

ful FKnent, oh und.srtaking is not ’Indusg.«

trial’ fot th presence of cha.rita.bls

impulse ...tricates the institution from the

de finition In S=7c.2(j) but that there is g
economic relationship such as is found in
tra.de or busin? ss betrieen the head who
employs a.nd th- others who emoti-*.elv flock to

render s-rvice. In one sense, there ore no
employers and employ”es but crusaders all.
In another sonse, , is 10 Yjpugo basis for

the Gmolotrnie nt bu
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are not workmen and such institutions are

not industries despite some menials and some
professionals in a wvast complex being hired.
We must look at the predominant character

of the iInstituion and the nature of the rela-
tions resulting i.n the production of goods and
services. Stray wage-earning employees do

not shape the soul of an institution into

an industry.

It now remains to make a brief survey
of the precedents on the point, One c3.se
which is germane to the issue is Bombey ?enire.n
ole, (1972 (1) S.C.R. 202). i bench of this
Court considered the earlier cas®-law, im"
including the decisions of the High Courts
bearing on humen® activities for the benefit
of sick enimo.ls. Let there be no doubt that
kindness to our dumb brethren, especially
invalids, springs from the highest motives
of felloi-j feeling. In the land of the Buddha
‘and Gevndhi no one dare argue to the contrary.
So let there be no misteki 'ig our compassionate
attitude to suffering creatures. It is laudabnl
and institutions dedicM?=d to a.neliora.tion
of conditions of animals deserve encouragemen
from the State and affluent philanthropists.
But these considerations have no bearing on
ths crucial factors which invoke the apolica.tio
of the definition in the ict as already set
out elaborately by us. “The manner in which
the a.ctivity in question is organised or
arranged, the conditio.n of the co-op- ration
betvjeen the emplo”rer and the employee necessar;
for i1ts success and its object to render
material service to the community” 1s a pivota’
factor in the a.ctivity-oriented test of an
'industry”. The compassiona.te motive and the
charitable inspiration are noble but extra.neous-.
Indeed, medical relief for human beings made
available free by regular hospital, run by
government or phila.nthropists, employing doctcr.s
and supportive staff -nd businsss-lik<” terms,
may not qualify for exemption from industry.
Service to animals cannot be on a higher
footing than service to huma.ns. Nor 1iIs .it
possible to contend that love of animals is
religious or spiritual any more than lo”e of

contd.
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human-beings is. ~opinjra.pole is no church,
mosque or‘temple. Therefore, without going
ix-nto'the drirying-aspects, income and
expe nditure and other features of Bombay
Fp.njropole , one may hold that the institution
is an Industry. After all, the employ-es are
enga.ged on ordinary economic terms and with
c'onditions 'of service as in other business
institutions and the activities also ha.ve
orgs.nis? tional comparpliility to other prcfit-
m? king da.iries or Taanjjr le5. ' lhat™ is
different is the charitable object. WxOt is
common is. the nature of the' employer-emplo5'ee
rele.tions. The conclusion, notwithstanding the
humanitarian overtones, is that such organis?-
tions are. also industries. Of course, In Bombay
?anjraoole ths same conclusion was reached but
on diTTe’rent and, to some exten* faulty reason-
i c- For, the assumptionein the judgment of
Mittsr J., is that if ths income were mostly
from donstion? ?nd the treatment of animals

re free, perhaps such charity, be it a
hospita.l for humans or anima.ls, map’ not b an
industry. W? agree vjith the holding, not
because “anjra.poles have commercial motives but
becOvUse i despite commassiona.te 'Ohj™Mctives, they
share business-like orientation and operation.
INn‘this view, section 2(j) applies.

of s=c.2(
activitir
contentic
one o-f£ ti-
and with
who has T
subject :
d-crsion
Industries Research Association case (1961 C2)
S.C.B. 100) h'-'s ta.icen the view that even
research institutes are roped in by the
definition but la.ter judicial thinking at the
High Court and Supreme Court levels has

leaned more in favour of exemption Avhere
profit-motive has been absent. Th- Murji,Holy
Family Hospital was held not to be ?n industry
becaause it 3\as a non-orofit-making body and its
"wrk Acas in thf= nature of tra.ining, research




and treatment (1971 (1) S.C.R. 177).(\L|ikKewise
in_ Dhanrajgirji _Hospital v. "Workmen ALK
1975 s.C. gz'l‘, a. bench of this Court held
that the charitable trust v/hich ran a hospital
a.nd served research purposes e.nd training of
nurses, -was not an industry, The High Courts
of Madras and Kerala have a.lso held that

re S3a.rch institutes such as the Pasteur
Institute, the C.S.1.R. and the Central Plan-
tation Crops Research Institute are not
industries. The basic decision which has gone
against the lhmedabad T-"xtjle case is the

Sa fda.rjung case, may briefly examine the
rival view-points, although in substance weheve
already started the correct orinciole . The view
that commends itself to us is plainly in
reversal of the reutio of Sp.fdarjung which has

been wrongly decided, 1f we may se.y so xvith
great respect.

Do-s research involve collaboration
betvjeen Employer and employee? It do=s. The
employer is the institution, the sp.ployees
are the scientists, ?ara-scientists and othf*-r
personnel. Is scientific resea.rch service?
Undoubtedly it is. Its discoveries are
valuable contributions to the wealth of the
nation. Such discoveri's may be sold for
h'-avy price in the industrial or other mark-1s.
Technology has to be paid for and technologic:'!
inventions and innovations may be pa.tente <
sold. In our scientific and technological
nothing has more cash value, as intangible
goods and invaluable services, than discoveries.
For instance 1 the discoveries of Thomas llva
Sdison mads him fabulously rich. It has been
said that his brain had the high-st cash value
in history for he mads ths vjorld vibrate x?jith
the miraculous discovery of recorded sound.
Unlik® most inventors, he did not have to innit
to get his rswa.rd in heaven; he received it
munificiently on this gratified and grateful
earth, thanks to conversion of his in'~ertions
into money aplenty. Research benefits industry.
Even though a research ’institute may be a
separate entity disconnected from the many
industries -which funded ths instituter itself,
It can be regarded as an organisation, oropellsd

systematic activity, modelled on co-operation

con td.



between employ'-r and employ-e a.nd calculated
to throw up'discov”ri'-s and inventions and
useful solutions which benefit individual
industries and tl;e nation in terms of goods
and services and ™7"ealth. It follows that
resea;rch institutions, "lb-"it, run without
.profit-moti’e are iniustri*-s

True Shri Tb-kr-n'
is ri“hlly dscided. T]
of th?.t decision oroc?
research and tm.ining e
affect. Th?vt ressoni
axpounde d, hnrdly h?s

clubs:- otn

run

rstiny point or

rows which at ra.ndom

nt mark the legis-

To read dcun tords
co a Pragmatic art,

sub 1? ctive nroject-

Vo u C- Ss~ S, dhe true
test, as e a3 U "t economic histro
and functional- r c e -‘ct, IS base

on the psutholog™ of industrial, frictiom and
3xplosiion impsding communi 13 oroductiol and
consumption and i;np-ril ing en:® weraare .
This social natholog’\r arises from explOi-
ta.tive ootential 1™t-n-~ !L .Icranlsed employer-
employee relations. So, the diehotoTT.y
of eranloysr a.nd workm”n in the process of
mat*rial production is oresent, tI'?3 s--rvicc- of
economic friction *nd need for conflict
resolution show up. The Act IS meant to obviate
such confront'~tion ond. Nindustry’' ca-'not

a.nd defunctionall;v exceed this

question is v-beth-r in a club

or of a co-operative or even a mona.st-

erN' situation, fortthat matter a dispute
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potential of the nature sugg/™sted exists,

if It does, it is an industry, since the basic
elements are satisfied. If productive co-
opera.tion 'bet'\\'leen employer and employee is
necessary, conflict between them is on the
ca.rds, be 1t a social club, mutual benefit
soci-ty, pinja.rapole, public service or
professional office. Tested on this touchstone,
most clubs will fail to qualify for exemption.
For clubs - gentlemen’s clubs, proprietory
clubs, service clubs, investment clubs, sports
clubs, art clubs, military clubs or other
brands of recreational, associations - when
x-rayed from the industrial angle, project

a, oicture on the screen typical of employers
hiriing emplov”es for wages for rendering
services, and/or supplying goods on a
systematic basis at sp”cifi*=d hours. The™e

IS a co-operation, the club management providin
the capital, the raw material, the appliances
and auxilliaries and the cooks, waiters,

bell boys, pickers, bar maids or other sf'rvants
miaking available enjoyable eats, pleasures and
other n-rmissible services for price paid by
way of subscriptions or bills charged. The
club life, the waim admeany) the enrichment of
ths soirits and freshening of the mind are
there But these blessings do not contradict
the co-«Xxistence of an ’industry’ in tha
technical sem$e. Bven tea-tastEhs, hired for
high Viages, or comheaimal art trouoes or games
teams remumeaeated fanta sticallv, enjoy com.pany,
taste, travel and games; but, elementally,
they are Viorkmemn v-ith emiqde'?gers above and
together constitute not mema emtertainment
groups but industries under the "ict. The
proteam hues of human organ!zation project
delightfully different design§ dependimg

upon the legad. prism and the Tfiltering
orocess used, do one can deny the cultura.l
value of club life; neither can a.nyone blink
at the legal results of the organisation.

The only ground to extricate clubs from
th? coils of industrial law (except specific
statutory provision) 1is absence of employer -
employee co-opera.tion on the familiar luring-
firing pattern. Before explain this possibl

contd,



exemption and it apoli-® s~.to many clubs at

the poorer levels of society we must m-et
another submissio.n made by counsel. Clubs

are exclusive; they cater to needs and
pleasures of members, not of the community

as such and this latter feature salvages them
from the clutches of industrial regulation.

We do not agree. Clubs are open to the public
for membership subject to their own bye-laws
and rulps. But any member of the community
complying with those conditions and waiting
for his turn has a reasonable chance of member-
ship. 3ven ths world’s summit club - the
United Nations has cosmic membership subject
to vetoes, qualifications, voting and what not.
hliat \7¢ mean is that a club is not a limited
partnership but formed from the community.
More ove r, even the most exclusive clubs of
imps rial vintage and class snobbery admit
memb* rs' guests who are not specific souls
but come from the undefused community or part
of a community, Clubs, speaking genera.llj™ are
social institutions enlivening community life
and are ths fresh breath of relaxation iIn a
faded society. They Kerve a section and answer
the doubtful test of serving the community.
They are industry.

We have adverted to a possible category
of clubs and associations which may sx/im out
of the industrial pool - " mean self-serving
clubs, societies or groups or associations,
Less fashionable but more numerous in a poor,
populouss, culturally hungry country ivith
democratic urges and youthful vigour is
this species. Last th-re should be a rush
bv the clubs have considered and dismissed
to get into this proletarian brood if iis may
so describe them to identify, not at all to
be pe'~orative, - we must elucida.te .

It is a common phenomenon in oarts of
our country th?t workers, harijnns, student
youth at the lovjsr rune's of ths socio-economic
ladder, weaker sections like women and low-
income groups quench, their cultural thirst
by forming gregarious organisations ma.inly
for recreation. A few books and magazines,

a manuscript house magazine contributed b}*
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amd circulated among msmbersi a' footba.ll
or voll'*y ball gams in ths evenings - not golf,
billiards or other expensive games - a music
or drama group, an amnUSX day, a competition
and pre ttynlittie orizes nd family get-log*-1lhsr
and sven organizi g occasional meetings-
inviting 'N.1.7s. thsse® tiny yet luscent
our prol?t?rian cbserlessness
organisms, 1f fostered, gi've
our Ntional aviakening
no developmsnt bells y=t

is cannot bs
non-industries unless on® strict condition is
fulfilled. 'They should be - and usuallg ere -
self-serving. l'hsy are poor men’s clubs
vjithout the Khe re?jithtnl of a dpnnkha.na 01-
C.C. 1. Vvhich reacted this court for ad3udic-"ti
Indeed. they r-"ArsI™ reach a court being
easily priced out of our expensive judicial
market. These self-service clubs do not h-*ve
hired employees to cook or serve, to nick or
chase balls, to .tie un nets or arrange the
cards table, the billiards table, the bar and
the bath or do those elaborate business
management chores of th”™ wW3ell-run city or coun-
trv clubs. i'he members gom<= and arra.nge
things for themselves. The s'=cretary, ?n
elected member, keeps the key. Those intere"
in pa.rticula.r pursuits organize those tem.is
them.sslves. Even the. small accounts or c'lerlc
items are maintained by one member or other.
On special evenings all contribute effort?,
to makf* a good shovg excursion, joy
or anniversary celebration. The dy
is self-s?rvic”-. Tn -uch an institu
time s-".7'=eper or sca.venger 0.7 multi-
attendant may sometim.es exist. He m
emplcye:=. This marginal elem-
transform a little associa.tion
Ue have projected an imprecise
there may be minor variations,
of our proposition is that if ?
like collectivity bal 3 basic 3
service mechanism, a modicum of employees ao
the periphery till not metamorohose it i/ivc ?
conventional club fwvhose verve and virtue are

c il
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sometim.es

taken care of by paid st-~ff, rnd the members
"role is to enjoy! The small man’s i*ehru Club,
Gandhi Granthasala, ‘nna Tiabram, detaji Youth
Centre, Brother Music Club, Muslim Sports Club
and like organs often named after natural or
provincial heroes and manned by members themselves
a.s contrasted with the upper bracket’s GAmikha.na -
Club, Cosmopolita.n Club, ricker Cpij-o0 of India,
National Sports Club of India whose ba-dge is
pleasure oa.id for and nj?ovided. .through skilled or '
smi-skilled ca.tering_ staff, -a do not/ fea-l with
"hundred percent social* service clubs' which ' "
« Vji-cle evehihg"i'r'-“sbms**"

, have no regular staff and devote their

;i”'s and resources also to social service

cts. There are many-brands a.nd we need not c?a.

every one. Only if they answer the test laid

a.ffirma.ti’?ely they qualify.

The 1
and-C.0.1.
conclude on

The iio.dras Gymkhe.np. Club, a blu--blooded,
members’ club, has the socialite cream oi the
city on its rolls. It offers choice facilities f

golf, tennis and billiards, arranges dances,
dinners ndt refreshments, enter’

accommodates guests and conduct,
members and non-members. These
richI?/ charged ivith oleasiirable
fulfilment of these objects t’o
officers, caterers, and others s? 'r-
ries. Jo=3 this club become an lohe*
matters little ; the substance i
night club for'priced nocturnal
industry”, rut a liter™ry’ club
7 hiring

oi

14

”1t. i1s not of any conseouence that then
is no orofit moti"e because 'tin' t is
considered immaterial. Lkt is a.lso true

corin



that the affairs of the club are
organised in the way business is
organised, and that there is production
of material and other services and in a
limited way production of material goods
mainly in the catering department. But
these circumstances are not truly
representative in the case of the club
because the services are to the members
themselves for their ovjn pleasure and
amusement and the material goods are for
their consumption. In other words, the
club exists for its members." No doubt
occasionally strangers also ta.ke benefit
from its services but they can only do sc
on invitation of members, No one outside
the list of members has the advantage of
these services as of right, Nor can
these privileges be bought. In fact they

are available only to members or through
members.

IT today the club were to stop entry
of outsiders, no essential change in its
character vis-a-vis the m.emb”rs would take
olace. In other words, the circumstances
that guests are admitted is irr'~levant to
determine i1f the club is an industry.
Sven with the admission of guests being
open the club remains the same, that is to
say, a member’s self-serving institution.
No doubt the material needs or wants of
a section of the communitv is centered for
but that is not enough. -his must be done
part of trade or businsss or as an under-
taking analogous to trade or business. T'hi
element is completely missing in a
mem.bers’ club’”.

Vihy is the club not an industry? It
involves co-operc.tion of employer and employees,
organised like in a trade and calculated to sup'ly
nleasurabl™ utilities to members and others. The
learned Judge agrees that ’the material needs
or fjants of section of the community is cantered
for that is not enough. This must be done as part
of trade or business or as an undertaking analogous
to trade or business. This element is comol*:Mely
missing in @ members' club”.

contd.



"This element ? "Jhat elera nt makes it-
a™nalagous to traded Profit motive? No, says the
learned judge. Because it is a self-serving
institution? Tes? Not at-all. Tor, i1f it is

|  self-service' then why the exoensive ‘establishment
and staff/with high salary bills? It is nla.in
as’da,y-light that .lhe club members do nothing
to produce the goods or services. The}/ are
rendered by employees who work for wages. The

. ’'members merely enjoy club’life., the geniality of
company, and exhilaruting camsraderie2, to the
a.ccompa.niment of dinners, davnces. games and
thrills. The ’reason’ one-may- discover is tho,t
it is a members club in.the sense that ’the
club belongs to members for the time being on
its list of members and that is w*hat matters
Those members can deal'with the club as they like.
Therefore , the club is identified with its members
at 0 given point of time. Thus it cannot be said

thot the club has existence apart from the
members”.

are intrigued by this reason. The
ingredients necesso.r for an industry are
present here -nd yet it is declared a non-
industry because the club bel™'ngs to members only
A c.omna.ny belongs to the share-holders only; a
co-operatix/'e belongs to the members only;, a firm
o1 experts belongs to the partners only. ind
yet, 1T they employ workmen xvith vdnose
co-operation goods and services are made avail-
able tea section ax the community and the
op.erations are organised in th- manner tywoical
oX business method and orgamnisatiem, the conclu-
sion 1is irresistible that an "industry] emerges,
Likewise, the 'members of aaclub mmy oivn the
in stitution and become tfie employers for that
reason It is transcendenral logic to Ijlettison
the inference ox’ an “industry’ from such a
fa.<lua situation on the ingenious plea that a

club ’belongs to-, members' for the time bein% -nd
that is xvhat ma.tters”. no pre inclined to think

that that just --ices not matter. Ths Gymkhana
case , V& respectfully'hold, 'is 'rongly deci ded.

The Cricket Club of, India. (1969 (1) SCK.600)
stands in a, worse position. It is a hune under-
taking wnth activiti-s wide-ranging, IAULth big
budgets, army of staJ’'f and arc *it-m?king adventures

contd.



Indeed, the members’ share in the gains of
these adventures by getting money’s worth by
cheaper accommodation, free or low priced tickets i
for entertainment and concessional refreshments;
and yet Bhargava J,, speaking for the Court held
this mammoth industry a non-Industry. Vihy*

Is the promotion of sports and games by itself
a. legal reason for excluding the organisation
from the category of industries if all the
necessary ingredients are present? Is the fact
that the residential facility is exclusive for
members an exemotive factor? Do not the

members share in the I:)roflts through the
invisible proc _ess of lo-wer charges? Wen all these
servic=s are rendered by hired employees, ho-w
can the nature of the activity be described

as self-service, wathout taking liberty -with
reality? A number of utilities which have money’s
mworth, are derived by ths members. An indefinite
section of the community entering as the guests
of* the members also share in these services. The
testimony of the activities can leave none in
doubt that this colossal ’club’ is a vibrant
collective undertaking ¢which offers goods and
services to a section of the community for
panmnent and there is co-operation between
employer and employees in this project. The

plea, of non-industry is un-presentable and exclu-
sion is oossible only by straining lat) to
snapping point to salvage a certain class of
socialite establishments. Presbyter is only
priest writ large. Club i1s industry manu brevi.

Co-ope ra.tives

Co-oper?.tive societies ordinarily
crnrot, 'e0 feel, fc.llI' outside Sec .2(j) . After
all, the society, a legal person, is the
employer. The members and/or others are
employees and the activity partakes of the nature
of trade . Merely because Co-operative enterprises
deserve State encouragement the defination
cannot be distorted. Sven if the socie IS
wo'rked by the members only, the entity’ 1save
vjhere they a.re levj and self-serving) is an industr
because the member-y’orkers are paid images and then-
can be disputes about rates and different scales
of -wages a.mong the categories i.e. workers and
mworkers or bet'wsen -workers and employer. These
societies - credit societies, marketing co-opera-
tives. producers or consumers societies or apex
societies- areindustries. '
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Do credit unions, organised on a cooperative
basis, scale the definitionpM walls of industry?
The™ do. The judgment of the 'Australian

High Court in Th? Queen L. Marshall Ex Parte
Pe derated Clerks nion of lustralia {1975 ri32)

i.L.Iv~ 59?) helps reach this conclusion. There,
a. credit union, which vj?s a co-operative

s.ssociation which pooled the savings of small people

and made loans to its members at low interest,
was considered from the point of view of industry.
Admittedly, they were credit unions incorporated
as co-operative societies and the thinking of
Mason J, was that such institutions ivere Indus-
trial in character. The industrial mechanism of
society according to Starke J, included "all
those bodies ’of men associated, iIn various
degrees of competition and co-operation, to win
their living by providing the community with

some service ‘srl-jich It requires’’. Mason J., went
a step further to hold that even if such credit
unions vjere an adjunct of industry, they could
be regarded as industry.

It is enough, ther~-fore, i1f the ectivities
cerried on by credit unions c?n accurately be
described ?.s incident?! to industry or to the
organised productioni tr?.nsport?tion or
distribution of con™.odities or other forms of
material wealth, To our ‘fiiuds, rhe' evidence
aduits of no doubt th~t the pctivities of
credit unions ere incident?!, in this sense.

This ws sufficient, in his vi--v;, to
conclude th?t credit unions constituted ?n
industry unde ?2.n Act whicl; h?s resemblence to

our wjxC. In our view, therefore, societies ere
in dustries.

-t sham bend in the course of th-' Law
came vjhen Safd?rjung v"as decided. The present
reference has come from that land mark crse pnd.
necessarily, it claims our close attention. lven
so, no lengthy discussion is called for, because
the connotation of ’industry’ has already been
given by us at sufficient length to demarcate out
deviation from the decision in S?,fdarjung.

Hidayatullah., C.l., considered th- facts of

the appeals clubbed together there and held that
all the three institutions in the bunch of anneals

cortd.
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were not iIndustries. Abbrevieted reasons were
given for the holding in regard to each

institution, which we 'may extract for precise
understanding

It is obvious that Safd?,rju.ng Hospital

it not embarked on an economic ?ctivit\r.
which can be said to be analogous to trade
or business. There 1s no evidence that
it is morethan a place where persons can
get treated. This is a part of the
functions of Government and the Hospital
is run as. a Department of Government:

It cannot, therefore, be said to'be an
industry.

1IThe Tuberculosis Hospital is not ?n
independent institution. It is a part

of the Tuberculosis Association of Indi?.
The hospital, is wbjolly charitable ?nd is
a research- institu”™e . The dominant

purpose of the Hospital' is research and
training, but esrearch and training cannot
be given without beds I1N? hospital,

the hospital is run. Treatment is thus

a p?rt of rese?rch and training. In

these circumstances the Tuberculosis Hosoit?!
cannot be described as industrv.

The objects of the Kurji Holy Family
Hospital are entirely charitable . It
carries on TMork of training research | nd
treatment. Its income is mostly from
donations and distribution of surolus

as profit is prohibited. It is, therefor-
clear that- it is not an industry es

laid down in the Act

Sven a cursory glance makes it
plain th~-t rhe learned Judge took the
vi-w that a place of treatment of
patients, run as ?. department of
government, wa.s not an inddustry because
It was a. part pf the functions of the
government. e cannot possibI™ agree that
running a hospital, which is a welfare
activity and not a sovereign function,
cannot be an industry. Likewise, dealing
Tvith the Tuberculosis Hospital ¢?se |,
the learned Judge held that the hospital
was wholly charitable and also s al

contd.



re search- instituMe . Primarilyit vjas n
institution for research and training.
Therefore, the" Court concluded, the iInstitu-
tion, could not be described as industry. Non
sequitur. Hosoital facility”, research products
and training services are surely services and
hence iIndustry. It is difficult to agree that
a hospital is not an industry. In.ths third
case the same factors plus the prohibition of
profit are'relied on by the Court. Ie find |
it difficult to .hold tha.t absence of profit,

or functions of-training and research, take the
institution out of the scope of industry.

Although the facts of the three appeals
considered in Safdarjung related only to
hospitals v;ith research and training component,
the "bench vjent extensively into a survey of the
earlier precedents and crystallisa-tion of
criteria for designating industries. .After
stating that tra.de and business have a wide
connotation, Kidayatulla.h, C.J., took the view
tha.t professions must be excluded from the
ambit of industry; A profession ordinarily is
a.n occupation requiring intellectual skill,

roften coupled with manual skill. p teacher
uses purely intellectual skill, while a
painter uses both. In any event, they are not’

engaged in an occupation in wbich employers and
employees co-operave in the production or sale
of commodities or arrangement for their
production or sale or distribution and their
"services cannot be described as material service”

ke ere unable .to agree with this
rationale. It is difficult to understand
why a school or a uainting institute or a
studio which uses the services of employees a.nd
renders the* service to the community cannot be
regarded as an indu try. ".bat is more beffling
isithe subse quent s ring of reasons pres-=nted
by the lea.rned Judg

T™Jhat 1S meant by mat*\\g"? rvi c®s’
needs some explanation too. Material-
services are not services which depend
wholly'- on Jaargely upon the contribution
of. professional knowledge, skill or
dexterity for the production of a result
Such servic-s being given individually
end by individuals are services no doubt
but not material services. Sven an
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establishment where many such operate cannot
he said to convert their professional services
into material services. Material services involve
an activity carried on through co-operation
between employers and employees to provide,

the community with the use of something such as
electric power, ivater, transportation, mail
delivery, telephones and the like.. In providing
these services there may he employment of
trairigd men and even professional, men, but the
emphasis is not on v?hat these men do but upon
the productivity of a service orga.nised as an
industry and -commercially valuable. Thus the
services of professional men involving benefit
to individuals according to their needs, such
as doctors, teachers, lawysrs, solicitors etc.
are easily distinguishable from an activity
such as transport service. The latter is of a
commercial character in which something is
brought into existence quit;© apart from the
benefit to particular individuals. It is the
production of this something, which is described
as the production of material services.”

With the greatest respect to the learned
Chief Justice ! the arguments strung together in this
paragraph are too numerous end subtle for us to
imhihs. It is transcendental to define mate rial
services as excluding professional services, life have
explained this position at some length elsewhere in
this judgment and do not feel the need to repeat.
’ot are we convinced that Gymkhana, and-Cricket Cluh
of India are correctly decided. The learned judge
placed account on the non-profit making members cluh

as being outside the pale of trade or industry. f-W,
demur to this proposition.

Another intriguing reasoning in the judgment
is thet the Court he’s stated it is not necesser”’r
that there must he a profit motive hut the enterprises
must he analogous to trade or business in a commercial
sense””. Ho'wevsr, somewhet contrary to this reasoning
we find, in the concluding port of the judgment,
emphasis on the non-profit making asoect of the
institutions. Equally puzzling is the reference to
commercial sense” what precisely does this expression
mean? It iIs interesting to note that the word
commercial” has moretha.n one semantic shade . If
it means profit-making, the reasoning is self-contr*" di-
etory. If it merely means a commercial- pattern of
organisationof hiring and firing employees, of
indicating the nature of emploj™er-employee relation

contd



?.5 in tra.de or commercitjl house, then the
activiry-ori™nted uporoach is the correct one.
On th?t footing, the’conclusions reached in that
chse do not ‘follow.' <s a matter of fact, Hida.yat-
ullah, G.J., had in Gymkhana ‘curn™d dow." the
test of commerciality.: "Jrade is only one aspect
of industrial 0ctivity.......cccoeeenn .
.This re quires co-operation in some form bet*veen
employers a.nd workmen end the result is directly
the product o this ossocio.tion but not necess?ril-
commercial”. Tndeed, while dealing with the
re? soning., in Hospiitd” 1l1@zdowor Spbha h% observes:
71T & hospitaT”™ nursing homg or-a? dispensary
is'run os o business, in o commerciad- way, there
m?y be found elements of on industry there’. This
foxt suggests either profit motive, which has
bet*n expressly neg? tived in the ">'ery case, or
commercial-type of octivity/, regard¥ess of profit,
wh.ich o.ffirms the test v’hich "Je have accepted,
namely, thot. there must be eniployer-employees
relations more or less on th-e pallern of trade
or.business, hll that t? c?n say is thmt there
pre different strimds- of re:a.soning in the Judgment
which ?.re somevjho.t difficulC to rec O'Neils. Of
Course, when rhe ImpTned guidge st™tes thm-t the
use of the Tirst schedule to the ..ict demends on
ths condition precedent of the existence of ?.n
industry, w? agree. Tut. that b; itself does not
m~an that a hospital cannot be regarded as an

‘1t, research or no

enounh re?scjs in

Bec?.use of th? problems of r?corcilio.tion
of o.po'rertly cortre.dictory str?rds of reosori
So.f*do..rjury vle find subsequent coses of thi
Court striking different notes. Tn foot, one
of us (Bha~oti J.) in Tndipn Sto,n.io'rds Tnstit
tion (19?0 (2) S.C.B. referreu even st
the opening, to the bo.ffling, perplexing quest
which judioiol ventures hod not, solved, he

fullv endorse the observations of.the Court iIn
T.S.T.

coiTtd
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”So infinitely vo.ried and many-sided is
human activity and with the incredible
growth and progress in all branches of
knowledge and ever v/idening areas of
experience ata.ll levels, it is becoming

so diversified and expanding in so ma.rv
-directions hitherto unthought of, thac¢

no rigid a.nd doctrinaire approach can

be adopted in considering this question.
Such an approa.ch. would fail, to measure

upto the needs of the growing welfare sta
which is constantly engaged in undertaking
n=‘W and wvaried activities as part of its
social welfare policy. The, concept of
industry, which is intended to be a
convenient and effective tool in the hands
of industrial adjudication for bringing
about industrial Deace and harmony, would
loss its caoacity for adjustment and change.
It would be petrified and robbed of its
dynamic content. The Court should, therefore,
so far as possible avoid formulating or
adopting generalisations and hesitate to
cast the concept of industry in a narrow
rigid mould vjhich would not permit of
expansion as and ‘'when nec ssity arises, Cnly
some working orinciples m?y b* evolved wbich
would furnish guidance in determining vjha.t
are the attributes or cho”ra.cteristics vjhicb
‘would ordinaril” indicate that an underto Kin
is a.nalogous to trade or business.”

Our endeavour rn this uecision is to
provide such working principl-s. This Court, withir
a few years of the enactment of the salutory.
sta.Tute, explained rhe benign sweep of ’industry’
in Ea.nerji which served as beacon in later years -
Ihme dabad Tgxrile Hesearch acted on it, Hospital
Idazdoor Sabha. and dagour Corporation marched iSi
its sheen. The I?,w shed steady light on
industrial inter-relations and the country’s
tribunals and courts settled down to evolve
a. progressive labour jurisprudence  burying the '
brd memories of leissez'fa.ire and bitter strugil--s
in this field and nourishing nev; sprouts of
legality fertilised by ths s--minal ratio in
Banerji+ Indeed, eyer™ great judgment is not
merely an adjudication of an existing lis but
an apo-al addressed by the present to the
emerging future. And here the future responded,
harmonising with the huma.nsc?vpe hopefully

projected by ?art IV of the Constitution.

contd.



But ths drama of a nation’s life, especi™ly
when 1f confronts dis-hard forces, oevslops
situations of .imbrsglic  oiic tend'*ncics_to
back-track, -~d Laq quibbl-~s whore rife wobbles.
Judges o.JLy--read signs o.nd translate symcols

in the iicitional sky. So ensuea an eret of islanos
of exception dredgec up by juoicial process.
Great clubs were privileged out, liberal
professions swam to safety, educatioxid.
institutions, Vcist and' small, were helped out,
divers charities, disinclined to be charitable
to th-c ir ov’n weaker workmen, made pious pleas
and philanthropic appeals to be extricated.

nU.ilHsi;~ _of 5e3llis

Glub of__India,, _ Z._ (1965 1 LLJ

567 rOalcuttay climexed dy~"Safda carved

out sqgnctuaries. The si:x-nember bench] the

le.rgcst which sit on this court conce ptually

to r3sconstruch (industry’, affirmed and reversesd

held profit motive irrel-va.nf but upheld

charitabl- service 1s exemetive, and in

lights and -shadows, judicial thinking be

ambivalenb and industrial jurisprudence landed

itself In a legal guagmirs. Pinjrapcles sought

salvation and succeeded in p-rinciple (Bombay

Panj rapoie)-. Chambers of Co-mmLree fought and

failed, hospitals battled to victory (phanrajgirj™.
staneards institute mads a vain bid

to extricate (l. S.lI. Case), res™vich institutes,

at the highCourt level, wagoo and won non-industr,

status In madras and Kerala. The murky legal

sky paralysed tribunals and courts and

administrations, and then Cc-mc, in consequence,

this refarence to a larger bencxi of seVen jtQcSs.

amplified by Ourp oi
iIn effeGb mbs. with i1ts Wc bbrle-v-i B~f0cr52 1"Q___
Bub in bhis Icbtex Ccsb cwo voices COulQ. ce
hboi'd and snbseqgnenb fnlInitbS zigzeged c.no.

conflicted of t hrs built-in
ambivcil ance therefore”™ hopefLilly
to abolish unine penunbral
areas and we regard as wrong,
Hesitencj, h'unting with the
hounds and e hare can claim heavy
penalty in idustrial confusion,

administrative perpleft)?
Is-striving to promote
tretegies which ne d

contd.



for their smooth fulfilment, less stress and disuesa,
more mutual understanding and trust based on a
dynamic rule of lav, vhich] speaks cledrly, finall™
and humanely, |If the- salt of lav lose its savour

of -~royressive certainty ?;hero\Aith shall 1t be
salted-" So we proceed to formulate the principles,
deducible from our discussion, which are deceisive,
positively and ne%atlvely, of the identity of )
industr;™ under the J\ct. re speak, not exhaustively;
but to the extent covered by the debate at the bar
andia to that extent, authoritatively, until over-

.ruled by a larger bench or superseded by the legisl-

ative branch.

~ ‘Industry’ os )
explained in Bonerji, inporu.

_ (@) IThere (i) systenObic = -IVity, (i) orga-
nized by co-operation betwcnn emploj®er and employee-
the divert and substantist element 1s, chimeneal
(iit) ffor the prewlueiton and/or distribution of goods

and services calculated .to satisfy human wants and
\?tishes (not spiritual or religious pyy inclusive of

noterial things or services geared to celestial

bliss of, making, on a larke scale or prasad or food),
prina facie, there is an ‘industry' in that
enterprise.

(b) Absence of profit motive or gainful

objective is irrelevant, be the venture in the public
joint private or other sector.

~ (c) The true focus is functions 1 and the
decisive test is ths nature of the activit™ aith
special emphasis on the employer employee relations

) (d) If the organization is ¢ tracie or onsirjeso
it does not cease to be one because of phila.nth.ropy
animating the undertaiming.

Although Sec. 2(J) uses words of the mildesr

amplitude in its two rimbs, their meaning cannot be
magnified to over reach itself.

(a) “Undertalking’ must suffer a contextual and

¢ ssoclational shrinkage as explained in_ Sanerji ' and
in this j#dgment, so also, service, calling and the
like. This ;vields th,% inferc—i-nce that all ol'g(:'nized
activity possessin.g he triple elements in 17 (suprs),
although not trade of businesa, nojr etill be ’industry

provided the na.ture of tke activity, viz t]:e employer



ears resenblanca to uh
jjiness. This takes in
undertakings, callings
' analogous to the car
3." 711 features, oth
.errying on the activi
N-operation between or
loyee nay be dissinilar. ' It does not
the enploynent terns' there is analogy.

application of these guidelines should not
shop s” ?rt of their logical reach by invocation of
creeds, cults of inner sense of incongruity or
outer sense of notiv tion for or resultant of the
econonic operations. The ideology of the iict being
industrioL peace, regulation and resolution of
industrial disputes between enployer and uorknan,
tbe range of this sL'atutorpa ideolopay raust inforaa
the re'c’; of the statutory definition. Nothing
less, nothing GOre.

(a) The consecuences are (1) professions,
(ii) Clubs (iii) educational institutions (1iiJ a
co-o eratives, (ivl research institutes (v) charit-

|-A-rn-"e0nach fsi-i'i kiudefed adventures,
ifT ibey fulfil tests listed in | (supra),
cannot be exon '-e scope of sec.2 ().

(c) If, In'a pious or
cand’ enplopr thenselves, free ¢
or likelp™ return, nainly draui
purpose or cause, such as laup
run a free legal services cli:
in their spare hours in a free
ashranites working a/ithe. bide
divinitis or like central psrE
services are supplied free or .
those uhc serve are not engaged for renuneration
or on the basis of naster and servant, relation-
ship, t.hen, the institution isnot an industr)é even
iIT stray servants, nanual or technical,'are hired.
Such elenpsynary or like undertakings alone arc-

1)1/-
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The doninont nature test

(a) Tliaere a complex of activities, sore of
which qualify for exemption, others not, involves
ecployees on the total undertaking, sone of whom
ore n01 'wdrknen' as in the np.iyaifCVv fG.ibi
Cose or sone deportnents are not productive of
g3o”s 0nd services If isolated, even then, rhe
prcd ouinOnt nature of tbe services and. tbe Integra-
ted' nature of tbe deportments as explained in the
'(_:or q,ratéon of LTagpur> will be tbe true test. The
hole™ und ertaking will be ’industry’ although those
who are not ' workmen bpr definition ma'r not
benefit by bhae SV.-uus:

douses .
0 loue

or

in departments discharging soveri-

gn funcrious thorc are units wbich"GrG industf-
ies otd tho3* substcQ ti'Mly.. severable, <tbcn-__
they Gou bo ¢ dared to coma within s”™c.2(]).

cng

legislotiv 0
scooG of :
coverec tbo

Tlg conclude Viith difforeroG bcocose forlio-
rent Khlcb bos bbe GonoitEiert to rbe politiool
notion to Legislate oronl™ in vitoL oreos Live
Industry ond, Trode ond orticuLote tbe uelfore
expectotions in tbe ’conscience’ portion cf£ the
Constitution, hos hordly intervened to re—~struc o1
the rotber cLunsy, vopourous ond toll ond d\:ord
definition or ti up the sebene olLtbough juaicioL
thesis ond anti-thesis, disclosed in the tvo decodes
long decisions, should hove produced 0 legislotivo
s3'nthesis beconing 01 ¢ ‘“elfore State and Sociolisb'i

38/-



Sociefy, in b v.orlc; seb'siny y;bcre I.L.O. norno rro
cdv”™noint* bnu Inrlio n ods upd-“bin”. "?% feci ccnfic-enb
in onofber sense, since counsel sb“bed ob bbe

fboj 0 bill on vlie subjoeb is in bbo offing;, The rule
of lo.\;, Wo orc sure, v.ill run v;ib" . iulc of Lifo-
Indio. Life of bbe bi'res’nold of bbe decode of nev:

¢l eveloeucnb in nbicb Lobour ond Monoyonenb , ;0UICIGi

by bbo Suobe, rill consrrucbivoly”™ per*bner fl:e bofter
prociucbion ond foi diffusion of nobionol \00 l'ull» |

fe bovc s™o tec sovG bbe Bonyolore 7z bor Sjoo”y
ond 3gvcro.ric Bbord ppe-'l \;*¢ ore nob disposin of

bbe obbers on Db]'c- v:cribs, We disniss bb-ib ortool
cosbs ond direeb” olLbbo 0. ers bo posbod before o
snollor benefor disrosol on bbo noribs in occordonce
v;ibb bbe principLcs of Lov. bcroin loid doun.
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IN THU SURR3MD COURT Of IN
CIVIL A??SLLZ.TB JURISDICTION

of 1975

The B?ng?,lore ""veter

Supply t Ser?”"Q Boerd
etc . etc.

Re spon dorR's

ORDS8R

We a,re in respectful agreement with the
view. exPr_essed by Krishna lyer. J. in his
critical judgment that p'e Bangalore W"ter
Supol™ and Sewerage Board a.opeal should be
dismissed. will give our reasons later
indiceting the area of concurrence and diver-
gence) 1f ?.Nn, on the various points in

controversy on which our learned Brothe
hs.s dwelt.



IN THS SUIRSITS COURT OF INDIA
. CIVIL AimLATH JURISDICTION
CIVIL AIFSALS NOS. 753-54(T)10F 197~ SMC. FTC.-

The Bang”™ore Water, Supply &

Sewerage-Board etc.etc . Appellants
Vs. ¢

AwRajappa & .Ors* etc. etc . Respondents
JUDGIONT

Bgg.C.J.

1 am- in general agreement with the line of
thinking adopted the conclusions reached by .my learned
brother Krishna lyar. | would, however, like to add
my reasons for this agreement and to indicate' my
approach to a problem where relevant legislation leaves
so much for determination by the Court as to enable
us to perform a function very akin to legislation.

?j)y learned brother has relied on what was
considered.in England a somewhat unorthodex method

of Construction in_Seaford, Court Fstates Ltd. V.
~s”™er, where Lord Denning , L.J., said s

"When a defect appears a judge cannot
' simply fobd his hands and blame the' draftsman.
He must set to work on the constructive task
of- findings th- intention of Parliament, and
then he must supaliment the written words so as
to give ’force and life' to the intention of
I legislature. A judge should ask himself, the
uestion how, if the makers of the Act had
themselves come across this ruck in the.
texture of it,.they would have straightened
It outT. He must than do as they would have
done. A judge must not alter the material of
1 which- the Act is woven," hut he can and should
iron out the creases.”
When this case want up to the- House of Lords it
appears that the Law Lords disapproved of t'e hold
effort of Lord Denning to make ambiguous legislation
more comprehensible. Lord Simonds found it to he "a

naked usuveation of the legislative- function under the
think disguise of interpretation.” Lord Morton (with

whom Lord'G-ooddard entirely agre-d) observed | These

hereoics are out, of place’ and lord Tucker said

"Your Lordships'would be acting in a legislative rather
I -than a judicial capacity if the view put foimward by”

De" ,ing, L.J. , were to prevail.”

Ferhaps, with the passage of time,what may he
described as the extension.of a method resambling the

(1) (1949)2 m. 3.a. 155 @ 164



"arm chair rule” in thr construction of wills,jueg- a
can mor® frankly step into the snoops of the lagislatire
where an enactment leaves its own intentions in much too
as'bulous or unc-“rtain a state. In M.lentiah '7..
Verramullappa«,-*Sarkar, -J., approve-d of the reasoning,
set out above, adopted by lord Banning, ~nd, | must

say tha.tin a case where the definition of "Industry”
is left in-the State- in v;hich we find it, the, situation
penhaps calls for some judicial heroics to cope with" the
difficulties raised.

In his heroic cffors,’ m¥ learned ‘'brother
"Krishna lyar, if | may say so with great respect, has not
"Mdiscarde'd’-the tests of industry formulated in the past*
Indded, he has _actually restored the tests laid down
by this Court in D.N.Banerji*s Case,(3) and , after that,
in the Corporation of the City of fegpur 'V. .lIts Employees.
and State_ of Bomba}/.& Qrs. V. The Hospital. Mazdoor
Sabha & Qrsr(3)., Tto,. th.eir prestine glory. My learned
brother has,, however, rejected what may appear, to’use
the v/iprd em™yed recently by an .American Jurist,
"ezcrescenses™ of, subjective notions of judges which
may have”-blurred those tests™ The temptation is great,
in. such cases-, for us to give expression of what may be
urely subjective personal predilections. It has, -
owever, to be resisted if lav; is ,tb” possess a direction
in conformi'ty with Constitutional objectives and
criteria v/hich must impart that-reasonable-state of
prcdicatablilty and-certainty to interpretatio.ns.”™ of
. th.e Constitution as well as to the laws made under
11'it v/hich citizens should, expect.-pWe have, so to speak,
-1 to chart what may appear to be a 3ea"in which the
ship of lav/ like Noah’s ark may have to be navigated.
Indeed, Lord; Sankey on one occasion, said that law
itself is like '-the ark to which pepple book for some
certainty and security axidst .the shifting sands of
political-life and vicissitudes of times. The
. _Constitutibn and the directive principles of State-
policy, read with the basic fundamental rights, provide
us with™ a compass* This Court as f%ied -to indicate
inrecent cases' that the meaning of y/hat could be
described'as a basic 'structure” ol the Constitution must
necessarily be found- in express provisions of the
construction and not merely in subjective notions about
meanings of words*- SimiHar must be the reasoning we
must employ in extrecting'-the core of- meaning hidden
be-Uveen ".thé ' interstices “of.c statutory provisions.'

Sach of -us;is likely to have a .subjectiv™e
notion_about "industry™. -For objectivity’, we have to
look first.-to the 'words .used in the statutory p.rQyisione
de fining Industry--in an .attempt to’find the meaning*

If. ..that‘'meaning is clear, we' nerd proce-.ed no further*

But,the trouble here' is that-the words.lfound there

, do not yield a meaning so readily. They, refer to,.what

. employers or v/orkers may do as parts of. their ordinary
avocatign or-business in lifOo- When we tL%rn—.tg,. th-e meaning
given of the term”worker “In Sact.2(s) of thejict*

we are once more driven back to find it is in* th" bosom

2) iis 1961 SC 1107 « 1115 -
3) (1953) SCR 302



of "industry", for the term " worker" is defined as

one 'taplcyed in any industry to do any ak.Hled or
unskilled manual, supervisory, technical or
clerical work for hire or rev/ard, whether the terms
of employment be express or implied,and for the
purposes of any proceedings under this Act in
relation to an industrial dispute, includes any such
person who has be n dismissed, discharged, or
retrenched in connection with, or as conseciuence
of that dispute, of whose dismissal, discharge
or retrenchment has led to that /“tispute.”

The'definition, however, ecludes specifically those who

arc subject to the Ar‘y Act 1950 or the AIR PCHCB Act 1950,
or the Navy Discipline Act 1934> as v/cll as those who are
employed in the- police service or officer and other
employees of a Prison, or employed in mainly managerial

or administrative capacities or who, "beinﬂ emglo%ed in
supervisory capacity , drav; wages ¢XcG ding Rs. 500/-

per mensem.-

Thss, in order to draw the ™circle of industry"
to use the expression of my learned brother lyer, we do
not _find even.the term "workman" illuminating. The
definition only enables us to see that certain classes of
persons -mployed in the service of the state are excluded
from the purview of industrial dispute which the Act
seeks to provide for in the interests of industrial peace
and harmony between the employers and employees so that the
welfare of the nation is secured. The result is that
we have then to turn to the premble to find the object
of the Act itself, to the legislative history of the Act,
and to the socio-economic ethos and aspirations and needs of
the times in which the Act was passed.

The method which has been followed, whether it be
called interpretation or construction of a pert of an organic
whole in which the Statute , its objectives, its past and
its direction for the future, iIts constitutional setting are
all parts of this whole with their co-relatsd functions.
lerhap'S 1t is impossible, in adopting such a
method of. interprectation , which some may still consider
unorthodox, a certain degree of subjectiveity. But , our
attempt should be not to break with the well established
principles of interprectation in doing so. lrogressive
rational and beneficial modes of interpratation import and
fit into the body of th' old v*hat may be new. It is a
process of adaptation for giving now vitality in keeping
with the progress of though in our tines. All this,

however, 1t is not really novel, although we may try to say
It in a new way.-

If one keeps in mind what was laid down in Heydon’s
Gase(supra)' referred to by my learned brother lyer, the
well known principle that a statute must be interpret'-d
as a whole, in the context of all the provisions of th"
statute- ,--its- objects, the preamble, and th', functions of
various provisions, the true meaning may emerge. It may



not be strictly a dictionary meaning in such cases

Indeed, even in a modern statute the meaning of a term such
as industry” may change Vvith a retidly changed social and'
economic structure. For this_7fronositicn .1 can do.no fetter
then to quote Subba Rag J sod@king loiythis Court in
TH3 SENI8R SLRCTRIC INSIRGTOxI V. I'"ARMYAR CHOIIIA
"The legal position may he summarizod thus |

The maxim contemporance oOXpositic as laid' down

by Coke was applied to construing ancient
statutes but not to int'rprecting .Acts which

are comparativcly modern, .Th™rc is a goed

reason for this charge 1in the..mode of ' interpret
tation. The fundam-ntal rule of'construction is |

the same whether the Court is asked to construe

a ernvisionof an ancient statute or that of a
modern one, namely, what is the expressed intention
of the Legislature. It is perheps difficult to
attribute to a legislative body fundtioning in
astatic society that its int'ention v/as couched

in terms of consid™.rable breadth so as to take
within its svvcep the fuifcure developments compre bended
by the phraseology used It is'-mor" reasonable to
confine its intention only to the circumstances
obtaining at th" time the law; "as made* But in a
modern progressive society it would be unreasonable
to confine the intention' of a legislature to the
meaning attributable to the word us™d at the time

the lav; was- mad”, for a mod--rn Legislature making"™
law’s to govern a soci:’ty which is fast moving must

be pressumed to be. av/are of an enlarged meaning

the sam" cone pt might attract with the march of

time and with the revolutionar}/ changes brought
about in social, economicl political and scientific
and other fields of human activity* Indeed, unless

a contrary intention ap ars, an internr.atation
should be given to the words us-"d to take in nev;

facts and situations, if th: vjords ar - capable of
comprehending them* '”

In the workmen 0? LUfj*KUGHT RSTATj? V. TLR 2/i.ALpCRPIRn
OR LLViJJKUGHI T3A SST.ATI it was- ebs”™red -

" A little careful consideration will show, how”ever,
that the expression "anp- person” occuring in the
third part of the definition clause cannot mean anp”-
bed*r and ever™r boey in -his vice.world. First of all,
the subject matter of dispute must relate. to(l) employ-
ment ‘jt non-emplojement of(ii) terms of employment or
conditions of labour of any .person, these necessarily
import a limitation in the sense that a p"'rscn in
respect of whom-the employer-employee r-.latio-n
existed or can never possibly exist cannot b~ the
subject matter of a disput*. between employers and
workman. Secondly, the definition clause must "be
FLT bengQ’sc'a' e '
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read in the context of the subject matter and scheme
of the ~ct, and consistently with the objects and
other provisions of the ~ct> It -is well settled that
"the words of a statute, wh-“n there 1is a doubt about
their meaning are to be understood in. the sense in
which they best harmonise with the subject of the
anactment and the object whifh the Legislature has
in view. Their meaning is found not so much

iIs strictly grammatical er etymological

propriety ,of language,- nor even in its popular

geop- 33 in the subject or in the occasion on
which they, are ,used, and the object to be attained™

(Maxwell,” Interoretation of Statutes, 9th IEdition,
P.55).

It was also said there |
" It Is necessary, therefore, to take the . as

a whole and examine its salient provisions, The
long title shows that the object of the ~ct is

"to make provision for the; investigation and
settlement of industrial disputes, and.for certain
other purposes.” The presmble states the same
object and s.2 of the ~ct which contains definitions
States that unless there is nything repugnant in
the subject or context, certain expressions will
have certain meaning."

Thus, 1t is in the context of the purpose of the .Act
that the meaning of the term ’industry”™ was sought.

us in BURN AR MONARANGy USSR Esufetabsore
"when our Act came to be passed, labour disputes
had already assumed big proporations and there were
clashes between workmen and employers in several
instances. L'e can assume that i1t was to meat
such a situation that the act was enacted, and
It is consequently necessary to give the terms
employed in the Act referring to such disputes

as wide an import as reasonably possible.™
In that very case this Court also said (at p.508)

"There 1s nothing, however, to prevent a statute
from giving the word "industry" and the words
"industrial dispute” a winder and more comprehensive
import in order to most th- requirements of repid
industrial progress and to bring about in the
interests of industrial peace and economy, a fair
and satisfactory adjustment of relations betwern
employers and v/orkmen in a variety of fields of
activeity. It is obvious that the limited concept
of what an industry meant in early times must now
yield place to an enormously winder concept so as
to take in various and varied forms df industry,



so that disputes’ arising in connection with them
might be settled a”uickly without much dislocation
and disorganisation of thy. ne ds of th' societ’r
land in a manner more adopted to conciliation and
settlement than a,,determindsation of th.* rospoctivc
rights and liabilities according to strict legal
procedure and principles.”

JAgain, in HOSHTIJIL ryZDOOrt SA3H" ClioS this Court sa
" If the oDject and scope of the statute arc
considered there v/ould he no dif iculty in
holding that the relevant words of wid Import
have heen deliberately used by the Legislature
in defining "industry™ in Sec.2(2). The object
of the .Act was to make provision for the
investigation and .“settlement of industrial
disputes, and the extent and scope of the
provisions would be reLiliaed if we hear in mind
the difinition of "industrial disputes" given
by section 2(k) of "y;ages" hy ‘section 2(err).
b5" section2(Qg)

It added

"It is obvious that the- viFords
inclusive d linition denote ext
cannot be treated as restricted

of

(1)1960(2)3CH see '3 775 .



workman only, "t any rate, the meaning oi industrial
disputes includes 'disputes hetv/e n vzorkmen and v”erkmsn
also. Therefore, | cannot se- hew vrc can cut down the wide
ambit of last part of the d/ifinition by searching for the
pre-deminant meaning- in the Tfirst part unless we were
determined’, at the outset, to curtail the scope of th:
s-cond part somehow. If we do that, we will be deliberately
cutting doen the'real swesp of the'last part. Neither
"Nosciture*on socits” rule nor the “ejusdem generis” rule
are adequate for such a case.

There is wisdom in the .suggestion that in view of
ttese difficulties in finding the meaning of th: term
“industry’, as defined in the ~ct, it iIs best to say that
an industry cannot strictly be defined but can only be
described. But , laying down such a rule may again leave
too wide a do oy: for speculation and subjective
notions as to what iIs describable, as an industry. It is,
perhaps, better to look for a rough rule of guidance in
such a case by considering what the concept of ’industry”
must exclude. ) )

| think the ghrese_ ' analogous. to industry’ , which
has be -n used in the Safderjung HosSpital caSe(supra) couby
not really cutdown the scope of “industry”. The result,
however, of that decisionhas been-that the scope has be:n
cut down . I, therefore, completely agree with my learned
brother that the decisions of this Court in Safdarjung
Hospital case and other cases mantioned by my learned
brother must be held to b: overruled. It seems to me that
the term ’analogous to trad: or business’ could reasonably
mean only activity which results in goods made or manufactured
or services rendered which are capable of being converted
into salable ones. Theymust be capable of entering the
world of “res compercium” although they may be kept out
of the market for some, reason. It is not the motive of an
activity in making goods or rendering a service, but the
possibility of making th-m marketabl'’® if on: v;ho mak- s
go d or renders services so desires, that should determine

.whether the activit®*z lies within th. domain or circle of

industry. But, nv--n this may ntt be always a satisfactory
te st.

.The test indicated above would necessarily exclud

the type of services which the rendered purely for the
satisfaction of spiritual or psychological urges of ”-'rsens
rendering those services* These cannot be bought or sold.
Bor persons rendering such services' th”™y may be no’'industry,
but , for persons who want to benefit from the services r-"nd-
it could become on "industry.” When' services ar* rend-reb5 b;/
of charitable individuals to them selves or other out of
missionary zeal an.d purely charitable motives, there

would hardly b* any ne d to invoke, the provisions of the
Industrial Disputes J*ot to protect them. Such is the
itype of P*.rsons who will raise such a dispute as workm'n cr
employees whatever they may be doing.

at



This is'lsads one on to consider another kind of .test.

It is that, wherever an industrial dispute could arise
between either employers and their.workmen or.be'kwe-.n
workmen andworkman, it should be considered an area
within the sphere of ’industry' but not otherwise. In
other wards, the nature of the activity will be determined
by the conditions which give rise to the likelihood of
occurrence of such disputes and their actual occurrence In
the sphere. This may be a pragmatic test. For example,

a lawyer or a solicitor could not raise a dispute with his
litigants in general on the footing that the;/ were his
employers. Nor could doctors' raise disputes with their
patients on such a footing, .~gain, the personal character
of the relationship betw”eeri a doctor'and his assistant and
a lavyer and his clerk may be of such a kind that it requires
complete confidence and harmony in ths productive aGtivity
in which they may be cooperating so that, unless the
operations of the solicitor or ths lawyer or the doc-tor
take an organised and systematised form of a .business or
trade, employing a number of persons, in which disputes
could arise,between employers and their employ-es, sthe-y-
would not enter ths field of industry. The same type of
activit;- may have both industrial and non-industrial
aspects or sectors.

I would, also like to make a few observetions about
called "sovereign" functions which have been placed
th-, field of industry. | do not fe-.I happy about
of ths~tsrm 'sovereign” here... I. think, that the

term ’sovereign”™ should be reserved, technicaLI™ and more
corr-'ctlyj for the sphere of ultimate decisions, Sov? ignt;/
operates on a sovereign plane of'its own as | sugar st'd

in Keshvandnda Tharati™s case su-pportcd by a quotation

from Ernest Barker’s "Social and Political, Tbh”or;”". 1 Jigain |
the term "Regal”, from which the- tcina ”sov”reign functions
appears to be derived, seems to br a misfit in a Republic
where the citizen shares the p'Olitical sog-nr'fignty in which
he has even a legal share, hot;o”’cr small, in as, much as

he exercises the right to vote.. What is mealit by "h" use

of the tfrm "sov'reign”™, in relation to the actiyitins of
the Stat-':, is mor- accurately brought out by using the

t-rm "g-overnm ntal" functions althsough th:re are difficult!
here also in as much as the Goyemment has entsr-od largelj™
now fields of industry. Phineftore, only thos' services
which are governed bj* se parat rulles and comsttitutional
provisions, such as “rticl-e 510 and 511 should, strictly
speaking, be excluded from th-" sphere of industry by
neces-sary implication.

1l am impr'.ssed by the- argument that- certain,. public
utility services 'which ar carridd out by governmental
ag-'"ncies' or corporations ar-e treated by the ~ct itself as
within the sphere of-industry. If express rules under
other enactmsnts govern.the relationship between the State
as an employer and its servants as employees it may be
conte nded, on the strength of such provisions, that a



articular set of smploy<*-«s arc outside the scope of the
Pndustrla[ disputes Pe¥ for tF\at r*ason. The sppecial

c-xcludcs the applicability of the general. cannot forget
that we have to determine” the meaning iof the term ’industry®
in the context of-and-for the purposes of matters provided
for in the Industrial Disputes -Act only. ) )
have contented myself with a .very brief and hurried
outline of my-line of- thinking partly,b-ecause | am in agre;ment
with the conclusions of my learned brother lyer and 1 also
endorse his reasoning almost wholly,, but even more because
the 'opinion | have dictated just now rjust he given today p
if i have to deliver it at all. Drom tomorrov/ | cease to
have any authority as a’Judge to deliver it. Therefore,
I have' really no time to discuss the large numb-r of' cases
cit-d before us, including those on what are known as
"Soveraign” functions.
" () . 1 will, however, quote a passage from State of
Rajasrhan V. Mst. Vidyawati _ ~nr. Where -th'is Court said '
"In this connection it has to be remembered that
under the Constitution wc have established a vwelfare
state, whose functions arc not confined only to main-
taining la*w and order but extend to -engaging in all
activities including industry, public transport,
state trading, to name only a few of them. In so
far as the State activities have such wide rcmifications
involving not only the use of sovereign powers but
also its powers as employers in so many public sectors,
It'is too much to claim that the State should be immune",
from the consequenc-s of tortious acts of its <“mploye’
committed in' the course of their employment as such.”

I may also quote anoth-~r passage from Rajasthan
State Electricity Board Vs. Mohan Lal(l)* to show that the
State today increasingly undertakes commercial functions
and aconomic activities and services as part of its duties
in a welfare state. The Court said there

Under the Constitution, the State is itself

envisaged as having _th- right to carry on trade
or business as mentioned in .Act I9(I)¥g) In

kart 1V, the State has be n given the same
meaning as in Jirt.12 and on-e of the Directive
principles laid down in Jict. 46. is that the state
shall promote with special care the educational
and economic interests of the weaker sections of
the people. The State, as defined in .Art.12, is
thus comprehanded to include bodies created for
ths purpose of promoting ths educational and
economic intcre-sts of the people. The State, as
constituted by our Constitution, is further
specifically empowered under irt.298to carry

on any trade or business. The circumstances

that the Board und-r the- Slectcity Supply ict

IS required to carry on some activiti-s of ehe
natur' of trade or comirR.r'ce docs not, therefore,
give any indication that th' Board must be
eo:cluded-fr-om th-- word "stat-- " as
used in .Art. 12."

<0'l QP;? OAQo 1007




Hence, to artificially__ 'xclude Staf® run industri
from th* sphere *oi tha .Act, unless statutory provisions,

expressly or by'a necessarj® implication have that effect,
would not be .correct. Th™- question’ is one which can only
be solved by more satisfactory/ legislation on it. Otherwis-
Judges could only ’'speculate and formulat tests of “Indust:
which cannot satisfy all. Perhaps to se-

Is to cry for the room.

lor the reasons given above, | indorse the opinion
and the conclusions of my learned, hroth- r Krishna lyer.

fecF iJtelhi CJl

F£'britary21, 1978. (ivi.H. 3SG)
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